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RESERVES (RESERVE 43131) BILL 2003 
Standing and Sessional Orders Suspension 

Resumed from an earlier stage of the sitting on the following motion by Hon Kim Chance (Leader of the 
House) - 

That so much of standing orders and sessional orders be suspended as will enable the House to progress 
through all stages of the Reserves (Reserve 43131) Bill 2003 at this day’s sitting.   

HON KIM CHANCE (Agricultural - Leader of the House) [2.20 pm]:  I seek your advice, Mr Deputy 
President.  It is my understanding that the first of the series of motions the House was good enough to carry 
related to resumption of debate on a motion I moved earlier today; that is, to set aside sessional and standing 
orders so far as would enable the House to progress through all stages of the Reserves (Reserve 43131) Bill.  I 
seek your advice, Mr Deputy President, on that matter.  Now that the motion to resume that debate has been 
passed is there a need for a further motion, or can the House resume debate on that motion?   

The DEPUTY PRESIDENT (Hon Jon Ford):  My advice is that that is correct.  

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [2.21 pm]:  I understand the 
motion we are now discussing is to suspend so much of standing and sessional orders as will enable this Bill to 
pass today.  The Opposition will agree to this, and debate the Bill, because the Government has indicated that 
there is an element of urgency about it.  We are not happy at all, and we look forward with interest to hearing the 
Government’s reasoning for this unusual state of affairs.  

Question put and passed with an absolute majority. 

Second Reading 

HON GRAHAM GIFFARD (North Metropolitan - Parliamentary Secretary) [2.23 pm]:  I move - 

That the Bill be now read a second time. 

It is a fundamental responsibility of the Western Australian Government to provide a safe and secure 
environment for all its citizens, particularly its children.  Earlier this week the Premier addressed the Legislative 
Assembly about a community in which such an environment had not been ensured for the residents.  The tragic 
death of Susan Taylor at the Swan Valley Nyungah Community is but one terrible example of the systemic 
sexual and physical abuse, substance abuse, family violence and intimidation that has occurred and continues to 
occur at this community.  Susan’s death was the impetus for this Government to commission the Inquiry into 
Responses by Government Agencies to Complaints of Family Violence and Child Abuse in Aboriginal 
Communities, headed by Magistrate Sue Gordon.  The Gordon inquiry raised a number of concerns about the 
Swan Valley community, particularly regarding difficulties experienced by government agencies in accessing the 
site and providing services to the residents due to such access being controlled by the management of the 
community.  It is entirely unacceptable that residents’ rightful access to services and assistance be hindered in 
this way. 

As I have detailed in this place at other times, this Government has made a major commitment to address the 
child abuse and family violence issues raised by the Gordon inquiry.  In addition to the $75 million package, 
which will fund a raft of strategies to address these problems, the Government revoked the management order 
over the Swan Valley reserve held by the Swan Valley Nyungah Community Aboriginal Corporation, and 
replaced it with one that guaranteed government officers full access to the site.  

However, despite these actions, grave concerns continue to be held about the safety of children and women 
living in the Swan Valley community.  Senior government officers advise that residents are not free to access 
government services, that intimidatory tactics prevent reporting of incidents, and that communication between 
children and women, and government officers, is being hampered by the community management.  

A tragedy like Susan Taylor’s death must not be repeated.  Unless we tackle these issues in a meaningful way, 
the despair and dysfunction that characterises this community will continue.  There is only one course of action 
that will secure for the children and women of the Swan Valley Nyungah Community the protection and safety 
they deserve and halt the cycle of abuse and violence: the current management order must be revoked, and the 
Swan Valley reserve be vested in the Aboriginal Affairs Planning Authority, so that the reserve might truly fulfil 
its role “for the use and benefit of the Aboriginal inhabitants”. 
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The Bill before the House today is the only option to resolve the ongoing safety and management issues at this 
community in a timely fashion.  Further amendments to the management order will not result in women and 
children being able to live safely at the community.  It is inappropriate to allow the Swan Valley Nyungah 
Community Aboriginal Corporation to retain responsibility for implementing any new management order that 
demands greater access by government officers, when some members of the corporation have been connected to 
the problems, particularly the access problems, at the community. 

Let it be shown that the corporation has been given ample opportunity to improve the situation for children and 
women at the reserve.  In October last year, following the Gordon inquiry, a new management order was put in 
place with conditions to ensure that service providers were able to access residents and to require the Swan 
Valley Nyungah Community Aboriginal Corporation to present a management plan for the community.  It was 
put to the lower House earlier this week that the plan offered by the corporation does nothing to address the very 
serious abuse and violence issues at the community and demonstrates the corporation’s total disregard for the 
safety and wellbeing of the women and children at the community. 

The failure of the corporation to take action on the abuse and violence endemic at the Swan Valley community is 
highlighted all the more by the commitment of the Aboriginal and Torres Strait Islander Commission to do 
everything in its power to eradicate the scourge of family and sexual violence.  As the national leader of 
indigenous peoples, ATSIC has adopted a family violence policy statement setting out principles and strategies 
for action on this issue.  I also note the comments of the ATSIC spokesman earlier this week, which gave 
support to the Government for taking action to protect the women and children of the Swan Valley Nyungah 
Community.  It is no longer appropriate for the Swan Valley Nyungah Community Aboriginal Corporation to be 
responsible for the care, control and management of this reserve.  Legislation revoking the management order 
and rescinding the vesting of the reserve in the corporation is therefore our only option to bring an end to this 
terrible litany of abuse and violence.  

Under the provisions of the Bill, the existing management order will be revoked, but the reserve will continue to 
exist for the use and benefit of indigenous people, and management of the reserve will be placed with the 
Aboriginal Affairs Planning Authority.  The authority will appoint an administrator to manage the transition.  To 
address the issues that have made the revocation of the management order necessary, the new management will 
have additional powers to ensure a smooth transition.  The administrator will have the power to direct a person to 
leave the reserve, a direction that can be made either in writing or verbally by an authorised officer.  If the person 
should refuse to leave the reserve, the police may remove him.  These powers attach to the land, and ultimately 
lie with the minister responsible for the Land Administration Act, should some other person or body not be 
empowered to use them, either by statute or by the minister. 

The administrator will also be responsible for the day-to-day management of the land and activities on the land, 
and for the future planning for the land in accordance with reserve purposes.  It is the firm commitment of this 
Government that the reserve, in line with the original vesting legislation, be retained for the use and benefit of 
the Aboriginal peoples.  At present the reserve does not serve the broader Nyoongah community, but is 
monopolised by only one group.  Options for its future use are being considered.  Any future use will be decided 
through a consultative process with the indigenous community, to ensure the land and structures are best used.  It 
is also the intention of this Government that the management of any future activities on the reserve will be 
passed to an appropriate Aboriginal organisation.  The administrator appointed to manage this transition will 
pass day-to-day responsibility to an Aboriginal organisation at the earliest possible date. 

The Government does not undertake this legislation lightly, but with much consideration and concern for the 
children and women of the Swan Valley Nyungah Community, as it has become abundantly clear that the Swan 
Valley Nyungah Community Aboriginal Corporation is no longer fit to continue in its management role of the 
reserve.  This issue is not about race; it is about intimidation, violence and abuse.  The safety of all our children 
must be paramount, and it is incumbent upon all Western Australians to uphold the right of every child in this 
State to security and protection.  

I take this opportunity to invite all members of the House to support this Bill as a strong message that neither the 
Government nor the Legislative Council of Western Australia will tolerate child abuse and violence wherever it 
may arise.  I commend this Bill to the House.   

HON GEORGE CASH (North Metropolitan) [2.29 pm]:  I am the member of the Liberal Party in the 
Legislative Council who has responsibility for matters connected with land administration.  However, a clear 
reading of this Bill indicates that it affects not only land administration matters but also questions of justice in 
Western Australia and questions directly related to the management of indigenous affairs.  Therefore, in some 
respects, this Bill is a technicality to achieve a particular objective of the Government.  It is my view that this 
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Bill uses the might, power and authority of the Parliament as a sledgehammer to take action to deprive a group of 
people of their property rights, rather than using the existing provisions of existing legislation to exclude certain 
persons from a reserve in Lockridge.  The Government has the power to exclude people from the subject site.  
However, it wants the Parliament to do its dirty work, rather than properly addressing the issues that have led to 
the incidents at the Lockridge reserve.   

I was first advised about this Bill at nine o’clock this morning.  Yesterday evening I was invited to attend a 
meeting at nine o’clock this morning, and I accepted that invitation.  At that meeting were representatives of the 
Department of the Premier and Cabinet, the Department of Land Administration and the Department of 
Indigenous Affairs, and two members of the Aboriginal and Torres Strait Islander Commission.  I am grateful for 
the information they provided to me on this Bill.  They acknowledged that it is hardly an ideal situation for the 
Government to come to the Parliament with this Bill, which seeks to remove property rights.  The object of this 
Bill is to revoke a management order for a particular reserve.   
For the record, I will quickly go through the history of reserve 43131 in Lord Street.  The reserve was originally 
known as the Lockridge camp and was established in 1977.  At that time, it was intended to be a temporary camp 
as an alternative to the Aboriginal tent camp in Stirling Street, Guildford.  Pursuant to sections 29 and 32(2) of 
the Land Act 1933, reserve 43131, Swan location 11942, was vested in the Swan Valley Nyungah Community 
Aboriginal Corporation for the designated purpose of the use and benefit of Aboriginal inhabitants.  Notices to 
that effect were published in the Government Gazette on 22 July 1994.  The corporation was incorporated 
pursuant to the Aboriginal Councils and Associations Act 1976, which is a commonwealth Act.  The reserve was 
vested as a C-class reserve, although there was some discussion about upgrading it to an A-class reserve.  The 
site became subject to a development application by the corporation.  The order vesting reserve 43131 was 
revoked on 5 December 1995 and replaced with a new vesting order which included Swan locations 11942 and 
11966 and that vested the reserve in the corporation for the use and benefit of Aboriginal inhabitants.  The orders 
were published in the Government Gazette on 12 December 1995.  The reserve is a listed site under the 
Aboriginal Heritage Act 1972.  Land reserved under section 29 of the Land Act and remaining reserved on the 
date of commencement of the Land Administration Act is taken to be land reserved under section 41 of the Land 
Administration Act 1997. That is a brief background of the history of that land.   
The land is currently in the name of the Swan Valley Nyungah Community Aboriginal Corporation.  A 
management order agreed between the Minister for Lands and the community on the use of that site is in place.  I 
have a copy of that management order.  I indicate that in October last year the former order was revoked and a 
new order put in place that included significant conditions.  The community was required, and agreed, to abide 
by those conditions.   
Section 50(2) of the Land Administration Act provides the Minister for Lands with the following authority.  
Section 50 deals with the revocation of management orders.  Section 50(2) reads  - 

If, in the absence of agreement or non-compliance referred to in subsection (1), the Minister considers 
that it is in the public interest to revoke a management order, the Minister may by order revoke the 
management order.  

The Liberal Party says that the Minister for Lands has the legal authority to revoke the current management 
order for that Lockridge site.  It was pointed out very clearly today that the prime purpose of this legislation is to 
exclude certain persons from the site.  I am advised that about eight families presently occupy the site.  I am 
advised that it is considered that four male persons should be removed from the site so that they cannot interfere 
with the rights and wellbeing of other residents on that site.  

It is no secret that the leader of that organisation is Mr Robert Bropho.  However, this Bill does not have Mr 
Robert Bropho’s name on it.  I have very little time for Mr Robert Bropho given the allegations about some of 
his activities.  I expect that, in general terms, the community shares my concern about the way in which Mr 
Bropho allows that site to be run.  What concerns me, however, is that, given its existing powers, the 
Government has not taken proper action to ensure that the site is used in a manner consistent with the 
management order.  The revocation of the management order and then the vesting of the authority of the reserve 
in the Aboriginal Planning Authority - the transfer of the management of the site from one group to another - 
which the Bill proposes is, in itself, no more than a legal technical matter.  It will not, by itself, address the 
continued abuse of women and children on that site.  Clearly, numerous other things need to be done, which are 
within the power and capacity of this Government.  I have been told that until about October 2002 departmental 
officers who wanted to gain access to the site were impeded.  Mr Bropho erected physical barriers to prevent 
them from accessing the site.  Later in 2002 the physical barriers were removed and departmental officers were 
given access.  However, to be fair, it was not free and unimpeded access.  I am advised that as much as 
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departmental officers could enter the site and buildings on the site, each time they attempted to interview a 
resident, Mr Bropho insisted on either being at the meeting or having a representative in attendance.   

Clearly, it makes it difficult for departmental officers to conduct confidential interviews with residents of the site 
while other people are present.  In that regard, Mr Bropho is to be condemned for his actions.  The Government 
has also allowed a state of affairs to exist whereby fear, violence, intimidation and threats are constantly made to 
the residents of that site so that they do not admit to anyone on the outside what exactly it is that happens inside 
the Lockridge site.  Government representatives have briefed me and certain other members on the Bill and said 
that recently a 17-year-old youth who attempted to leave the site was punished by the leaders of the community 
who live there.  I am told that he suffered a broken arm.  Later, when he was interviewed, he claimed that he 
must have fallen over and sustained the injury as a result.  It would seem that he was in fear of admitting the real 
cause of his injury.  I have also been told that a young woman is currently in a safe house because of the threats 
made to her by the leadership at the Lockridge camp.   

However, the point is that existing legislation allows government ministers to act.  The bottom line with respect 
to this Bill is that it seeks to dispossess the property rights of a certain group of individuals.  As I said earlier, the 
Government is encouraging this Parliament to use its power, its might and its authority to dispossess citizens of 
their lawful property rights with regard to this camp and to transfer those rights to another organisation.   

Earlier I said that this Parliament was being used to do the dirty work of the Government because it is the easy 
way out.  If the Government gets the Parliament to do its dirty work by agreeing to this Bill, it will then not have 
to answer for all those things that it has not done over the past few years, particularly since the Gordon report 
was tabled in the Parliament late last year.  This is the easy way out.  A blanket can be thrown over the problem 
by getting the Parliament to vote for this Bill. 

In its present form the Bill is totally unacceptable.  However, on the basis of the advice that we have been given, 
which is that the Government wants to exclude certain persons from the site - I have been given specific advice 
as to just who the Government wants to exclude from the site - we will offer amendments to the Bill that will 
strengthen the minister’s hand in that regard.  However, the minister already has that authority vested in her as a 
result of current legislation.  Notwithstanding the existence of that authority, we will offer amendments that will 
strengthen the minister’s hand in that regard.  However, we will not be part of a plot to dispossess people of their 
rights just because the Government has failed to carry out its obligations under the law and act responsibly on the 
question of abuse of Aboriginal women and children on this site in particular and generally in Western Australia.   

This is unquestionably an extraordinary act of urgency.  I have been in the Parliament for eighteen and a half 
years and never before have I been invited to attend a briefing at nine o’clock in the morning  I thank the five 
officers for at least giving me and some of my colleagues that briefing at 9.30 am three of the officers had to go 
because they had commitments to other parties within the Parliament; that left two officers who were good 
enough to stay and continue discussions.  At 9.56 am the bells rang and we had to abandon the meeting.  
Although I was grateful for some of the comments made by the officers, we had a responsibility to attend 
Parliament.  Soon after the Parliament began the Leader of the House proposed that the Bill be introduced, 
followed by some negotiations to at least hold it off for a period to enable members to better understand what the 
Bill was about.   

This Bill is all about the dispossession of property rights, and that is something to which we are not prepared to 
be a party.  Notwithstanding that the responsible minister - when I say minister, I mean the Government - already 
has the capacity to exclude persons from the site, and already has the capacity to revoke the management order 
for a breach of the conditions of that order, we will strengthen the minister’s hand by offering certain positive 
amendments to the Legislative Council in due course. 

There is not a lot more I need add, because the principle is relatively simple.  This Bill is about dispossessing 
people’s property rights in Western Australia.  I will go one step further.  I said earlier that there are three 
essential elements to this Bill.  Firstly, this is a reserves Bill, and in the Parliament reserves Bills are handled by 
the minister responsible for lands - in this House the parliamentary secretary representing the minister 
responsible for lands - and the respective Opposition’s spokespersons on land issues.  That is the part that I play.  
The Bill involves a considerable exercise in removing people’s rights to approach the courts of Western 
Australia.  Clause 8, for instance, specifically excludes the rules of natural justice in respect of some parts of the 
Bill.  Clause 9 describes a person’s discretion as absolute.  Clause 10 deals with a person who gives directions 
under another clause in the Bill and who is not required to give reasons in relation to the direction, which is 
extraordinary in itself.  Clause 11 states - 

No writ of certiorari, mandamus, or prohibition, or other prerogative writ, is to issue and no declaratory 
judgment or injunction is to be given or granted, in respect of - 
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It then refers to certain other provisions within the Bill.  That clause is all about refusing access to the courts to 
an aggrieved party.  No matter how evil that party may be in the eyes of members of this House or members of 
the community in general in Western Australia, every citizen is entitled to be treated equally before the law, and 
that is the principle we adopt when considering this Bill.  Hon Peter Foss can deal with the question of justice in 
due course.   

The third area the Bill specifically deals with is the management of indigenous affairs in Western Australia, 
particularly the failure of the Government to address problems associated with that site when it has the clear 
capacity and power to do so right now.  In that regard, I will be very interested to see whether the Government 
accepts the amendments that the Liberal Opposition proposes to the Bill to strengthen the hand of the minister on 
that site. 

HON PETER FOSS (East Metropolitan) [2.50 pm]:  It is seldom that members are presented with a Bill that 
has absolutely no redeeming features whatsoever.  The Bill has no redeeming features in its content, its origin, its 
method of bringing it to Parliament, and, unfortunately, I suspect its execution.  Despite the claims of the 
Government, this Bill will not solve the problem.  It pretends that the problem is limited to one site in Western 
Australia - it is not; it pretends the problem is restricted to one race - it is not; and it pretends that it can solve a 
social problem by passing an Act of Parliament - it cannot. 

The idea that this important legislation should be dealt with by Parliament in two days is disgraceful.  I have 
serious doubts about how much time was put into thinking through the so-called solution.  The documents 
provided by the various government officers appear to indicate that its generation was extremely short.  Talking 
to the officer who provided instruction made it clear that very few alternatives have been considered. 

I have just received a message from a civil servant for whom I have considerable respect in my electorate in the 
Midland area.  He rang my office to say that he was not consulted; that none of the departments in the local area 
was consulted; and that they do not agree with the proposition.  It sounds like another night curfew in 
Northbridge; that is, the Premier has worked from a press release backwards.  I regard the legislation to be an 
insult to Parliament and to everybody.   
Hon Christine Sharp:  Hear, hear! 
Hon PETER FOSS:   I believe the Parliament will have a problem with the legislation, as I believe it to be 
unconstitutional.  No amendment will help it.  This Bill picks out one group plainly on the basis of race.  Is there 
some suggestion that domestic violence and abuse of children takes place only at the Swan Valley Nyungah 
camp?  That is certainly not the case.  I agree that what happens there is a disgrace, and that the perpetrators are 
the worst possible people.  I carry no candle for them, and I do not think they particularly like me either.   
The opportunity to move in this instance has been presented because this Government feels it can come down on 
persons and it will get some support in the community.  It stinks!  It is an admission of defeat by the 
Government.  It has done nothing in its time in government.  Nothing has been done since the Gordon report.  
This Bill is window-dressing.  As Hon George Cash said, all the powers within the Bill are already in place.  The 
Government has introduced a nice bit of window-dressing rather than act as it should.  I find that this measure is 
not supported by the local people whose job it is to try to solve the problem. - the very people who must make it 
work to solve the social problems do not agree with the Bill. 
What will this measure do?  In a few short minutes, the Opposition was able to suggest to officers providing 
instruction on the Bill that there were alternative ways of addressing the problem.  If the remedies they sought 
were right - I have some doubts about that, but it is not for me to decide - they did not need to do what they have 
done.  They said it would take too long to amend the management order and the matter would end up in court.  
Tough.  They thought Parliament would provide the quick method to fix their problem.  I can tell civil servants 
that Parliament is not the quick method; it is the method of last resort.  People do not turn to Parliament because 
they do not want to go to court; they turn to Parliament when a matter cannot be properly dealt with in any other 
way.  It is amazing that civil servants think that legislation can be rammed through Parliament without anyone 
looking at it.   
The civil servants say they need two things.  The first is that they need to change the conditions under which the 
reserve is managed.  They say that the last time the management of the reserve was changed with the consent of 
the community the wording of the order was not tight enough to enable it to work.  I present members with the 
argument put to us.  The civil servants asked for free, unfettered access to the site, which they got.  
Unfortunately, they found they could not access the site without the perpetrators being present, and so the threats 
continued.  Therefore, the order needed to be changed.  The second thing the civil servants say they need is the 
right to exclude people.  I have my doubts about that because that would only shift the problem.  Do they really 
think that if they send Mr Bropho down the road, other people will not go with him and the problem will not 
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follow him?  Do they think those people will go quietly to housing commission homes?  Mr Bropho will not go 
there.  He will pick the most public place to camp.  He might camp at Curtin, Success Hill, the middle of 
Guildford or Midland or even Parliament House.  He will not go away.  He might even camp at Solidarity Park.  
What would the Government do then?  Would it treat him differently from the unions?  What would happen if he 
did that?   

The Government is not solving the problem; it is shifting it.  This legislation enables the Government to pretend 
that it has done something.  I have prepared an amendment that would allow people to be excluded.  As Hon 
George Cash said, the Government is allowed to do that anyway.  The Government intends to shift every person 
out of the site, including the victims.  What did they do?  Why should everybody be thrown out of the site simply 
because four males, as I understand, are predators?  Why must everybody else get punished?   

The solution lies in with whom the land is vested.  We have vested this land in a corporation.  It does not follow 
that being a member of a corporation gives a person a right of occupation.  That is something the corporation 
gives to people.  I have no problem with a corporation being forced by an administrator to manage a site properly 
if the Government believes it is not doing so.  That is a time-honoured way of doing things.  Why take away the 
property right from the victims?  Why must the Government remove people’s rights to go to the courts?  Does 
the Government think that will solve the problem?  Does it really believe that Mr Bropho will not go straight to 
the High Court?  Does the Government think Mr Bropho will not find a way around the legislation and that he 
will not use it as part of the grounds on which to take the Government to court?  All it will do is get up the nose 
of the court.  The court will feel free to look at the legislation and refer to the Commonwealth Racial 
Discrimination Act.  Mr Bropho will tell the court that he has been discriminated against.  I would like to hear 
the Government’s argument.  It would have to be a good argument.  If the previous Government’s Native Title 
Act of Western Australia was struck down on that ground, this Bill has very little chance of getting past the High 
Court.  The only chance it could possibly have is the change in the membership of the High Court.   

The Government has big troubles.  The provisions in the Bill can be compared with using a sledgehammer to 
crack a nut.  This Bill must have been developed at a high level because only people at that level think in those 
terms.  If government members asked the social workers, doctors, nurses, policemen and Department of Justice 
officials what they think should be done, I bet they would say that they do not agree with this legislation.  How 
will they handle this group of people?  Instead of being in one location at the Swan Valley Nyungah Community, 
they will be spread all over the place.  They will live in unhygienic conditions in public places in my electorate.  
I do not think too many of my electors will be happy with that.  As I suggested, some might leave my electorate 
and camp over the road at Solidarity Park.  That would serve the Government absolutely right.  It might also 
mean that it does something about the problem instead of doing what I consider to be sheer window dressing.   

As members probably realise, I could get very wound up about this and speak for a long time, but I am sure other 
members wish to speak.  Other opposition members will address aspects such as Aboriginal affairs and family 
and children’s services.  Luckily, every person in our party with an interest in these areas is in this House.  As 
soon as they saw this Bill, they realised that this must be an act of despair and one of the worst ways to do 
things.  This must be an example of how not to govern.  However, the Government is determined to do this.  Did 
its party room discuss it?  Who knows about this?  I can tell members that people in Midland do not know, just 
as no-one in Northbridge knew about the last brilliant idea the Premier had.  This is reverse engineering.  This is 
enacting legislation from the press release backwards.  It has no merit whatsoever.   

As I have suggested, I have drafted a number of amendments.  They have now been circulated.  I suggest that 
members look at them closely.  I think they will provide the Government with the powers it says it needs.  They 
will not solve the problem.  The problem will not be solved this way.  The amendments will not resolve the 
Government’s constitutional problems, because nothing will resolve them.  I will not say that the amendments 
will make this good legislation, because nothing could make it good legislation.  However, they will make it 
possible for us to accept this legislation.  I suggest members look at the amendments seriously.  I hope that the 
Government has sufficient commitment to this legislation that its members in the other House are prepared to 
come back next week to debate it.  That would be a good test of the Government’s sincerity.  One is almost 
tempted to amend something - anything - to see if the Government is prepared to recall the lower House.  It 
would really put the acid on the Government, which says that this legislation is so blooming important, if it were 
not prepared to recall the lower House to deal with our amendments.  I will be very interested to see what 
happens if we amend this Bill and send it back to the Assembly.  I will be very interested in the Government’s 
resolution.  We will support this Bill going into committee because we believe that some changes can be made.  
It is a pity that, before it introduced the Bill, the Government did not give this the amount of thought that we 
gave to these changes.  It is quite clear that very little good thought has gone into this matter.   
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HON JIM SCOTT (South Metropolitan) [3.03 pm]:  The Greens (WA) do not support this Bill.   

Hon Peter Foss:  Surprise.   

Hon JIM SCOTT:  We are quite happy for the Government to accuse us of supporting people who abuse children 
and that sort of thing, because we know that is not true.  That is not the reason we do not support this legislation.  
We do not support this legislation because, firstly, it does not achieve what it sets out to do and, secondly, it is 
probably the most draconian and fascist legislation that we have seen introduced into this Parliament.   

I have never before seen a Bill like this in this place, apart from the bikie Bill.  This probably goes beyond the 
bikie Bill.  This legislation gives absolute discretion to an administrator to throw people out of a place like 
archangels driving people out of heaven - whether one calls the place heaven or not.  The administrator can also 
refuse to allow other people to come on to the land.  The discretion is given without a reason.  To add insult to 
injury, immunity is given from judicial supervision.  It takes away the right of the people to have the issue 
decided in court.  It is in direct contravention of article 7 of the Universal Declaration on Human Rights, which 
states that every person has a right to access common law.  As Hon Peter Foss said, if this legislation dealt with a 
union this Parliament would be pulled apart brick by brick.  There would be absolute chaos.   

It has been clearly pointed out that the problem in the community is an ongoing cycle of dysfunction caused by a 
lack of parenting skills.  A great amount of that comes from the stolen generation issue, which caused a 
breakdown in links between parents and children.  It has resulted in a breakdown in normal parent-child 
relationships.  I am not necessarily talking about Western relationships in this case.  What does the Bill do to fix 
that?  It proposes to fix the dysfunction in the community by breaking up the community and dispersing it.  That 
is what the Government wants to do.  It wants to make all the community leave the land, not just the people who 
are seen as perpetrators of evils.   

I have a copy of a newsletter from the Minister for State Development that discusses the situation in Pyrton 
involving the local Aboriginal community.  The original proposal was to vest the land jointly between the Town 
of Bassendean and the traditional owners.  The situation has been turned around and the land will now be vested 
only in the council.  The area may be used for housing.  The newsletter dated 14 April 2003 states, in part - 

I am pleased to advise that the Minister for Works and Services has put forward a proposal concerning 
the Pyrton Site being vested in the local community. 

Specifically, the Minister has proposed a further public consultation be undertaken with a view to 
achieving three objectives for the site, being: 

* The site be vested in the Town of Bassendean 

* A sinking fund be established by allowing part of the site to be developed.  The sinking fund 
be used by the Town of Bassendean to improve the site.  

* Some affordable housing to be provided on the site.   

I am pleased the Minister has accepted the view that the site should be vested in the community, even 
though it is not in line with the original proposal put forward by the Pyrton Working Party, that the land 
be vested jointly in the Town of Bassendean and the traditional owners.  However I am hopeful that we 
will collectively find a way forward that enables the site to be utilised in a way that meets the 
aspirations of all concerned.   

It is extremely interesting that a party that once said that it was fighting for land rights for Aboriginal people is 
now in the business of dispossessing Aboriginal people in order to deal with what it considers to be a couple of 
villains.  What is wrong with the existing law?  I was told just moments ago that one of the chief villains has just 
been charged with offences.   
Hon Christine Sharp:  The chief villain? 
Hon JIM SCOTT:  The chief villain.  That being the case, why this rush?  Why do we have a Bill that was 
introduced and pushed through the other House in one hour, and that we have to rush through this House, when 
we have known about this sort of abuse for a very long time?  Why was not such a Bill before us six months ago 
so that we could consider it in some detail and have a good look at it in a committee and bring in the people who 
will be impacted upon by it and have some discussion about it?  I remember when the Premier put out his new 
policy on consultation - the new way forward on consultation.  What happened to that? 
Hon Kim Chance:  Do you really think these people would do that?  These people cannot even talk to the state 
agencies, and you think they would come to a parliamentary committee!  Come on! 
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Hon JIM SCOTT:  We are saying that a parliamentary committee could take advice from all the government 
agencies and any person who wanted to come forward. 

Hon Kim Chance:  You would not be able to get within 100 miles of them!   
Hon JIM SCOTT:  I am talking about the agencies.  Nothing would stop people from the agencies from coming 
to a committee.  I believe there are people who would come before such a committee.  I do not agree that people 
are so fearful of Bropho that no-one would come and talk to a committee.  For that matter, the committee could 
always go and visit them if that was the case.  I understand that a parliamentary committee also has the power to 
hear from people without any public participation.  It is a bit of an exaggeration to say that we could not get 
information.   

Hon Kim Chance:  Are you saying there is no problem? 

Hon JIM SCOTT:  I am saying there is a problem, and there has been a problem for a long time, but that is no 
reason to put before the House a badly conceived, draconian and fascist piece of legislation like this Bill and ram 
it through with the guillotine.  This is an absolute and utter disgrace.   

Hon Kim Chance:  And what is happening out there is not a disgrace?   

Hon Christine Sharp:  This is not the solution. 

Hon Kim Chance:  You have not presented one yet. 

Hon JIM SCOTT:  The minister says we should deal with one disgrace by perpetrating another.  I do not believe 
that is the right way to go about it.  We need to have a reasoned way forward on this, not one that is a grab bag.  I 
agree with Hon Peter Foss.  I believe this is a media-driven piece of legislation, particularly if he is correct in 
saying that the agencies concerned seem to be either not all that enamoured or have not had all the information 
made available to them.  How is it that this Bill has just appeared out of nowhere?  It took one hour for the Bill 
to go through the other place.   

Hon Kim Chance:  Were you not told that in the briefing?  There are things I would rather not say here, but -  

Hon JIM SCOTT:  I was told that there are concerns that certain things may be happening there.  However, no-
one can actually point to any particular thing that is happening.  I can tell the minister with certainty that 
somewhere in Perth today outside of that site nasty things will be done.  Some of those things will be done to 
children, and some of those things will be done in white communities as well as in black communities.  

Hon Kim Chance:  Are you not concerned about the systemic abuse that has been happening? 

Hon JIM SCOTT:  I am extremely concerned. 

Hon Kim Chance:  Let us do something about it. 

Hon JIM SCOTT:  I do not think that this Bill is the answer.  What will this Bill do to fix the problem?  Show 
me the Government’s plan to deal with the problems that those people are having.  Where is the step-by-step 
arrangement whereby the Government will sit down with these people and teach them how to solve their 
difficulties in non-violent ways and to get past the abuse, and to be free of the glue sniffing and drug addiction 
that is occurring in that community? 

Hon Kim Chance:  It is in the Government’s response to the Gordon inquiry. 
Hon Norman Moore:  You have been doing nothing for the past two years.  You have been sitting on your 
bottoms. 
Hon Kim Chance:  The Gordon inquiry report has only just come down, and we have already responded. 

Hon Norman Moore:  It came down 12 months ago.  You have done nothing.  

Hon Kim Chance:  That is nonsense. 

Hon JIM SCOTT:  If I may interject, that should have been done before this Bill was introduced. 

Hon Kim Chance:  It was. 

Hon JIM SCOTT:  At this point in time there is no coherent plan laid out for this community.  I have looked at 
Hon Peter Foss’s amendments.  They may allow the sort of thing I have been talking about to happen.  Why is it 
that there could not have been a policy of going into the community - not taking this extremely draconian action 
- and arresting anybody who has committed an offence?  
Hon Robin Chapple:  It appears they have done that. 
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Hon JIM SCOTT:  It appears that has been done.  If the Government is not happy with the current 
administration, why has the Government not worked with the people in that community to teach them proper 
administration until such time as the Government could hand over the running of that site?  Instead of that, we 
are presented with legislation that clearly breaches human rights.  I cannot and will not support such legislation.  
I indicate to the Opposition that I am ready to support the amendments that it will put forward, because they will 
give a semblance of decency to this legislation.  They might prevent the High Court throwing out the legislation 
because of the many problems it contains.  For such a small Bill, I believe it will get the Government into a lot of 
trouble.  Worse, I think it will cause great antipathy in Aboriginal communities because of the poorly conceived 
and non-consultative way in which the Bill has been drafted.  I believe that the end result will be worse than not 
having this piece of legislation at all.  I do not support the Bill. 
HON MURRAY CRIDDLE (Agricultural) [3.18 pm]:  I must put my thoughts on record.  The Bill has 
certainly come on very quickly.  I was first alerted during the tea break the day before yesterday when I spoke to 
the Leader of the House.  I had a brief understanding of what was coming forward, although I had not seen any 
of the Bill until lunchtime.  I was given some idea of the reason for the urgency of the Bill, which was the 
difficulties in this community.  One has only to read the second reading speech to understand the terrible 
examples of systemic sexual and physical abuse, substance abuse, family violence and intimidation that have 
occurred and continue to occur in that community.  The second reading speech states that only one course of 
action will secure for the children and women of the Swan Valley Nyungah Community the protection and safety 
they deserve and halt the cycle of abuse and violence. 
This Bill is the Government’s method of overcoming that.  The Government has chosen to go down this path.  
The onus of overcoming the problem here and now - despite whatever else may happen - has become the direct 
responsibility of the Government.  As the Leader of the House will no doubt agree, this Bill represents the 
direction the Government has taken; this is its solution to the problems in the Swan Valley Nyungah 
Community.  Problems exist throughout many of the communities in this State.  That is a harsh statement, but 
from time to time I have seen evidence of those problems.  The Gordon report has identified those issues across 
the board.   
Hon Jim Scott:  The Aboriginal and Torres Strait Islander Commission has said the same.   
Hon MURRAY CRIDDLE:  Hon Jim Scott has stated his position to the Parliament.  The Government has 
chosen this method to immediately fix the problems that have been identified.  The minister responsible had the 
power to solve the problems in a certain manner but decided not to do so - I understand that that is the case - 
because both she and the Government found that manner unpalatable.  The direction chosen means that the 
Government has the responsibility to fix the problems immediately and to ensure that similar instances do not 
occur.  That is the immediate issue that we face.   
I support this Bill going to the committee stage.  As I said, I have not read the Bill in any depth, but after a brief 
reading I have some concerns.  For example, I am concerned about the exclusion of the rules of natural justice 
and the nature of discretion.  Clause 10 refers to the disclosure of information in the public interest, which comes 
under question.  The administrator will be required to perform a responsible task, and I envisage that his 
performance will be questioned regularly.  I am interested to know what will happen in similar cases.  The 
Government is on notice to perform; indeed, if similar problems arise in other areas, they must be fixed.   

One of the main issues that will arise from the Bill will be property rights.  If this is the method by which the 
Government is tackling this challenge, the parliamentary secretary, the Leader of the House and the Government 
must ensure that the problem is fixed.  The Government has chosen this direction to fix the problems, and, 
although I do not necessarily agree with that direction, it must jolly well fix the problems, and quickly.   

HON ROBIN CHAPPLE (Mining and Pastoral) [3.23 pm]:  I am quite astounded.  I entered this place almost 
two years ago, and although I have had problems with political positions and the processes of Parliament, I have 
found that the ability to fully debate matters and to evaluate the legislation that comes before Parliament within a 
reasonable time frame has always been of great value.  This piece of legislation was crunched through the other 
place yesterday with the intention of being read in this House last night, and it is now being forced through this 
House today.   

I reiterate the valid point made by Hon Murray Criddle: there are issues about the way we deal with this type of 
problem.  It has come to my attention, after having looked at the annexure to the management order for reserve 
43131, that the Government could have taken this action at any time, pursuant to section 50 of the Land 
Administration Act 1997, if it was in the public interest.  Therefore, why are we using a sledgehammer to crack a 
walnut?   
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I was at the briefing this morning and asked a number of questions.  It appears that as the administrator from 
time to time determines that there are people who do not fit within the structure that he believes is valid for that 
community, he, without any recourse, can remove them.  We went through an analysis of the reasons that, slowly 
but surely, people would be removed from this community.  If there were health and safety issues, they would be 
removed and placed in Homeswest housing and receive assistance.  Other people would be prohibited from 
entering that area because at some level it was deemed they would have a deleterious effect on that reserve. 
In the final analysis, we said that eventually nobody would be there, and we asked what would happen.  We were 
clearly told that the land would be vested for the use of Aboriginal interests.  We asked whether a community 
would be there at any stage, and we were told no, because everybody would have gone, but the Government 
would most probably construct a hostel for travelling indigenous people who needed a resource on that land.  
This legislation is fundamentally about removing that community.  We repeated the questions.  In the final 
breakdown, the answers indicated that what is in many ways a dysfunctional community would be removed.  
However, the end result will be that nobody at a community level will be able to use that land again; it will be 
vested for the purposes of Aboriginal usage, and will most probably have other uses in the future. 
We raised the point that a number of communities across the length and breadth of Western Australia also have 
systemic problems of this ilk.  What will be done about them?  Are these people being removed from this area 
only because it is an indigenous community in the metropolitan area, or will other indigenous communities 
across the State be dealt with in the same way, whether they be in the desert near Warburton or in the 
Kimberley?  Is this the first step in taking away the rights of individuals because we do not like what people do?  
Will we then determine in the long run that we do not like the way a certain community operates because the 
people are Indian, Malaysian or whatever? 

Hon Jim Scott:  Or have the wrong political persuasion. 

Hon ROBIN CHAPPLE:  We might even be removed from our office, Jim.  In many ways, this is the essence of 
what I have striven against for many years of my life.  I have fought for freedom.  I do not care whether people 
are Liberals, Labor, Democrats or whatever.  They have a right to be.  If we have concerns with that community 
- I believe that community has many issues that need to be addressed - we need to work to address them, as the 
memorandum of understanding signed by Hon Alannah MacTiernan attempted to do.  My understanding is that 
to all intents and purposes that MOU has been working.  However, it is dead in the water now, so another 
process will be tried.  The process that we are going through has shattered my illusions about this place being 
able to spend some decent time evaluating legislation and coming up with deliberative decisions.  That is not 
what this place is about at the moment.  What the Labor Party is doing to this Chamber today is absolutely 
shameful.  

The DEPUTY PRESIDENT (Hon Jon Ford):  Before I give Hon Derrick Tomlinson the call, I will make a 
clarification.  Owing to the motion to suspend sessional orders moved earlier today, it is the intention of the 
House not to have a formal suspension for afternoon tea, but I understand that it will still be available for 
members.   

HON DERRICK TOMLINSON (East Metropolitan) [3.29 pm]:  I believe that the depravity of the behaviour 
of some members of the Swan Valley Nyungah Community beggars the imagination.  Their conduct is 
reprehensible, matched only by the reprehensible nature of the Bill that the Government has introduced to 
remedy it.  In his second reading speech, the parliamentary secretary said -  

Let it be shown that the corporation has been given ample opportunity to improve the situation for 
children and women at the reserve. 

Susan Taylor died on 12 February 1999.  The State Coroner, Mr Hope, produced an open finding on how 
Susan’s death occurred on 21 November 2001.  The Government responded by establishing the Gordon inquiry.  
The Gordon inquiry reported on 31 July 2002 - that is, nine months ago, not just recently - enough time for the 
gestation of a human being.   

At 11.15 am yesterday this legislation did not exist.  I was summonsed to a briefing at 11.15 am yesterday and 
all I was told was that it was about the reserves Bill.  I thought it was a bit odd to have a briefing on the reserves 
Bill because that is an annual Bill to deal with reserves.  I got to the briefing at 11.15 am only to be told that it 
was about throwing Bropho off the Swan Valley Nyungah Community’s Lockridge site, but that the briefing was 
cancelled because the draftsmen and the Government could not agree on a clause of the Bill.  A copy of the Bill 
was handed to me in the bar at one o’clock yesterday afternoon.   

Let us look at this “ample opportunity”.  In this morning’s briefing at nine o’clock, Hon George Cash asked the 
officers to present the documents to us.  They did so.  I thank the officers for that.  In the documents is a copy of 
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the management order for the reserve.  It seems to be undated, but the parliamentary secretary said that it was put 
in place in October last year.   

Hon George Cash interjected. 

Hon DERRICK TOMLINSON:  It is dated 11 October 2002.  I thank Hon George Cash for correcting me.  
Paragraph 3 states -  

A person representing, or acting on behalf of, a Commonwealth, State or Local Authority are, and will 
be, entitled to enter on and remain within the boundaries of the Reserve in order to carry out the lawful 
exercise and performance of the functions and duties of that Authority, without that person being 
required to:  

(a) obtain the prior approval of; nor  

(b) give prior notification to,  

the Swan Valley Nyungah Community Aboriginal Corporation.   

That is dated 11 October.  I have copy of the Swan Valley Nyungah Community Management Plan dated 3 
February 2003.  It has a housing plan attached to it, dated 3 March.  In the management plan is this statement - 

The gate is always open except if threat of lawbreakers.  New and unannounced visitors are advised to 
come to the Office in the first place . . . They are then directed to who they need to see.  Tourists, 
international visitors, media teams are directed to the Spokesperson who speaks for the community . . . 
Government workers if they want to visit are requested to carry easily seen identification on vehicles 
and on their person and to park in the designated parking area so that they can be distinguished from the 
high-class bungeemen and other law-breakers.  By common courtesy most first time visitors ring ahead.  

That is dated 3 February.  It has a few fax headers.  One of them is dated 4 April, without a name, and the other, 
dated 2 May 2003, is from the Department of Land Administration chief executive officer.  We can assume that 
it was received some time in April or early May.  The next document I have is a response from Tara Gupta, the 
Director of Legal Services for the Department for Community Development.  It reads - 

•  The Management Plan states “New and unannounced visitors are advised to come to the office (see 
above).  They are then directed to who they need to see”.  It further states “By common courtesy most 
first time visitors ring ahead.” 

•  These statements are not consistent with clause 3 of the Annexure to the Management Order, signed by 
the Minister, which indicates that the person representing, amongst others, a State Authority is and will 
be entitled to enter on and remain within the boundaries of the Reserve in order to carry out the lawful 
exercise and performance of the functions and duty of that authority without being required to obtain 
the prior approval, or give prior notification to Swan Valley Nyungah Community Aboriginal 
Corporation.  

Hon Jim Scott:  Will the member identify the document he is reading from?   
Hon DERRICK TOMLINSON:  I am reading from a Department for Community Development memo headed 
“Director General: Comment Regarding the Swan Valley Nyungah Community Management Plan”.  It is over 
the signature of Tara Gupta, and is dated 5 May 2003.  I will table all the documents in my hand at the end of my 
speech.  
I now turn to a letter from Mike Daube, Director General of the Department of Health, to Jane Brazier, Director 
General of the Department for Community Development, headed “Swan Valley Nyungar Community - Lord 
Street, Lockeridge Draft Management Plan”.  The letter reads, in part -  

There is a general mention in the Plan that visitors are permitted into the community after they first 
report to the “office” as a common courtesy.  This is inappropriate in relation to patient confidentiality.  

That letter is dated 7 May, which was six days before the first draft of this Bill was completed.  There is a 
management plan dated 3 March, there is clear evidence that the plan was in the hands of the Department of 
Land Administration at the beginning of May and there are these responses of 5 and 7 May, yet the 
parliamentary secretary says that the Aboriginal community was given every opportunity to respond.  I will tell 
him what the response was: it was to rush a piece of legislation through this place to deny the Swan Valley 
Nyungah Community its civil rights; that is reprehensible. 
Mr Deputy President (Hon Jon Ford), there must be a breaker to the logjam at the Swan Valley Nyungah 
Community.  The breaker to that logjam may be the removal of the perpetrators of the depraved acts.  One may 
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have been removed today.  If it is true that Mr Bropho has been arrested and charged, it could well be that the 
logjam has been broken.  However, Mr Bropho will be released on bail and he will return to that community.  I 
do not oppose the notion that Mr Bropho be removed from that community.  I do not support the dispossession 
of every member of that community.  The service providers, the Midland Police Service, the Swan Health 
Service in Midland and the Midland office of Homeswest were not consulted.  They do not support this Bill 
because, by their assessment, they have made considerable inroads into getting cooperation from the Swan 
Valley Nyungah Community.  The people on the ground who have access to the community, in spite of the 
comment by the Leader of the House that they do not have access to the community, are telling us that not only 
do they have access to the community but also they are making progress in negotiating with the community.  Yet 
the Government, with its sledgehammer legislation, has come into this place to destroy everything that has been 
achieved so far.  It has not given that community a chance at all.  
I am prepared to support any initiative to remove the wrongdoers from the Swan Valley Nyungah Community.  I 
am prepared to support any move to deny them access to the community.  I think everybody else, particularly the 
victims, must be treated with every dignity to which they are entitled.  This Bill is the utter indignity.  
HON CHRISTINE SHARP (South West) [3.43 pm]:  I really do not like this Bill.  When I first read the Bill it 
occurred to me that it may well be racist and possibly in breach of the federal Constitution.  I did not like this 
Bill when I read its wording.  I have never before read wording like this in a Bill.   
Hon Norman Moore:  There is a similar one; it is called the Yallingup Foreshore Land Bill.  That Bill has very 
similar words. 
Hon CHRISTINE SHARP:  I will come to that.  Clause 8 reads - 

Exclusion of rules of natural justice 
The rules known as the rules of natural justice (including any duty of procedural fairness) do not 
apply . . .  

Clause 9, headed “Nature of discretion”, states -  

(1) A discretion that a person has for the purposes of section 7(3) is absolute and the person is not 
required to give reasons -   

I do not like the Bill because it says the most extraordinary things, which I would normally consider to be 
extremely fascist.  I also do not like the Bill because I understand that its express purpose is to remove the ability 
of the courts to hear this matter.  We debated earlier this week the right of every person to go to the courts of this 
land.  It is a fundamental civil right, which this Bill seeks to remove.   
I do not like this Bill because it has been brought on very quickly.  The Bill was introduced into the other place 
yesterday morning, and this House has had only one day to consider it.  That is extraordinary.  I do not like the 
use of the guillotine.  It has not been used in this place for a long time.  The process being used to debate this Bill 
this afternoon is an extraordinary use of the powers of this House.  Furthermore, standing orders have been 
suspended this afternoon.  That is characteristic of this move; the Bill is being forced through the Parliament.  I 
do not like the Bill because the urgency of this matter has not been publicly justified.  Certainly, every member 
of this House or person in Western Australia would condemn the wrongdoings that have occurred in this 
community.  Every person in this community would think this is a matter of utmost seriousness.  However, it is 
also well known that this situation has gone on for years.  I cannot understand why we are being forced to deal 
with this Bill in a matter of hours.  That makes me very suspicious.   

I also do not like this Bill because I understand that section 50 of the Land Administration Act provides the 
Government with all the power it needs to revoke the management order, if the minister can demonstrate it is in 
the public interest to do so.  We all know that the circumstances surrounding this issue are very much in the 
public interest.  Therefore, I cannot imagine that the exercise of ministerial power under section 50 would be 
revoked by a court.   

Hon George Cash interjected.   

Hon CHRISTINE SHARP:  In fact, Governments have had that power for some years.  As was explained to me 
in a briefing this morning, the only problem the Government can find with the exercise of its existing powers 
under this section is that it could be subject to injunction.  If that were the case, a court of law would consider the 
merits of what is being proposed.  I come back to my point that the ability of a court of law to hear and decide on 
the justice of a matter is fundamental to human rights in our State.   

Hon Jim Scott:  And to our democracy.   



Extract from Hansard 
[COUNCIL - Friday, 16 May 2003] 

 p7966c-7991a 
Hon Kim Chance; Deputy President; Hon Norman Moore; Hon Graham Giffard; Hon George Cash; Hon Peter 

Foss; Hon Jim Scott; Hon Murray Criddle; Hon Robin Chapple; Hon Derrick Tomlinson; Hon Dr Chrissy Sharp; 
Deputy Chairman; Hon Paddy Embry 

 [13] 

Hon CHRISTINE SHARP:  And to our democracy.  What I dislike most about the Bill, however, is that it seeks 
to dispossess Nyoongah people of land.  We all know that Aboriginal people have a very deep connection with 
land.  It is harder for Nyoongah people to go from one suburb to another or to shift around in the way that has 
become prevalent in modern lifestyles.  I do not know the community at this place, but I feel that it is safe to 
assume that the people who live there feel enormously connected to that place.  The idea that we should tear 
them away from the site is horrific, particularly - as other members have pointed out - the victims who have 
suffered such troubles, especially given we have had no indication of what is planned for the use of that land.  
Will people be allowed to return?  Will any residences be there in the future?  We do not know.  It is a very 
important question for native title land rights - more than that, for the wellbeing of the people of the Swan Valley 
Nyungah Community.  

I am also very concerned because I did not understand the role of the Aboriginal and Torres Straight Islander 
Commission in this matter.  Given that members have had very little time to inform themselves on the matters 
raised in the Bill, they must make assumptions and cast around for explanations.  We all know that Aboriginal 
politics suffer from extreme factionalism and that, as a result, there is a lot of internal conflict within Aboriginal 
communities.  I may be wrong, and I hope I am wrong, but I feel that the support from other Aboriginal people 
could be cloaking some kind of land grab.  I do not know.  Why should the Swan Valley Nyungah people have 
to give up that land for other Aboriginal people?  Many issues are involved here that neither I nor other members 
of this House understand because we have not had time to adequately acquaint ourselves with matters.  

I do not trust the motives of this Bill.  It reminds me of several other things that have happened in the very recent 
past, such as the Yallingup Foreshore Land Bill, which also is about the removal of property rights.  It also 
reminds me of the Premier’s unexpected announcement three weeks ago of a curfew in the precinct of 
Northbridge.  I understand the curfew was announced by the Premier without consulting the Minister for 
Community Development, Womens Interests, Seniors and Youth; the Nyoongah Land Patrol that has the 
responsibility for overseeing young Nyoongahs in that district; and social worker professionals who work in that 
part of the city.  No-one was consulted - not even the minister.  It was an initiative of the Premier.  I do not trust 
the motives of the Bill because it sounds like the Premier is doing the same thing again.  He is precipitating 
extraordinary events without consulting people on the ground.  As my colleague Hon Jim Scott said a little while 
ago, in another of those press conference initiatives that reflect the way the Premier seems to do government, he 
announced last year that his Government would deliver to the people of Western Australia world-class 
consultation.  It is quite unbelievable.  
I do not like this Bill, because it does not solve the problem.  Everybody who has spoken this afternoon has said 
that the Bill will not solve matters - it will shift them.  With all the extraordinary powers contained in this Bill, it 
is a complete nonsense that it should fail to resolve these appalling problems.   
Finally, I say to my Labor colleagues that I am really worried for them.  There are a lot of really good members 
and some very good ministers on the Labor side of this House.  This legislation has been rushed through this 
House so I imagine that it was also rushed through Cabinet and Caucus, and those members will have to carry 
the weight of this action, which will not be easy for them.  We know how difficult it is to deal with things on the 
run and to challenge one’s leader when he is on the wrong track.  I believe that the Premier of Western Australia 
is personally responsible for this legislation, and he must be made accountable for it.  Other members of the 
Labor Party need to take a stand in the party room and the Cabinet against these elements of fascism that the 
Premier is introducing into this State.  For all those reasons, I do not support the Bill.   

Point of Order 

Hon DERRICK TOMLINSON:  I seek leave to table the documents to which I referred in my speech. 

Leave granted.  [See paper No 1072.] 

Debate Resumed 

HON GRAHAM GIFFARD (North Metropolitan - Parliamentary Secretary) [3.58 pm]:  First, I acknowledge 
the House for agreeing to deal with this legislation this afternoon.  It required an absolute majority of the House 
and, therefore, it needed a significant number of members to indicate their preparedness to deal with it.   

This legislation is narrow in its application but, nevertheless, very powerful.  It addresses what we believe is a 
very serious situation in the Swan Valley Nyungah Community.  Hon George Cash indicated that it picked up 
provisions and powers that are contained in the Land Administration Act.  There are two distinguishing features 
of the Bill, in addition to the powers that can be exercised under the Land Administration Act.  First, it gives 
extra powers to the administrator appointed under this Act.  Second, it is deliberately designed to ensure that the 
decisions of the administrator are not wrapped up, frustrated or prevented in the courts for a considerable period.  
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It provides for the administrator to make decisions to move quickly on situations that, in his judgment, require 
immediate action, and to do so without the threat that those decisions will be held up and frustrated for what may 
be a considerable period.   

The DEPUTY PRESIDENT( Hon Jon Ford):  It being 4.00 pm, I am required by the motion passed in this House 
to put the question that the Bill be read a second time. 

Question put and a division taken with the following result - 

Ayes (19) 

Hon Alan Cadby Hon Kate Doust Hon Graham Giffard Hon Barbara Scott 
Hon George Cash Hon Sue Ellery Hon Ray Halligan Hon Tom Stephens 
Hon Kim Chance Hon Paddy Embry Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Jon Ford Hon Simon O’Brien Hon Ed Dermer (Teller) 
Hon Bruce Donaldson Hon Peter Foss Hon Ljiljanna Ravlich  

Noes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller) 
Hon Jim Scott 

Question thus passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Jon Ford) in the Chair; Hon Graham Giffard (Parliamentary 
Secretary) in charge of the Bill. 

Clause 1:  Short title - 

Hon PETER FOSS:  I just spoke to the Leader of the House.  I am sure we will have enough time to deal with all 
my proposed amendments.  However, as a guillotine is in place, we may reach the conclusion of the committee 
stage without having dealt with all the amendments.   

Amendments to be Put Before Order Invoked 

Hon PETER FOSS:  Therefore, to be sure that the amendments are put before the Chamber, I move - 

Pursuant to Standing Order No 236(a), the amendments standing in my name, if either not moved or 
resolved five minutes before the time at which the Bill must be reported, be taken to have been moved 
and the question on each amendment would then be put and determined without amendment or debate.  

I have placed a number of amendments on the supplementary notice paper.  I hope we will get to them and 
discuss them all.  The worst outcome would be to have half passed and half not passed; that would be a mess.  It 
is important that they go forward in the form proposed so they can be dealt with.   

Hon KIM CHANCE:  In principle, I am happy to support the proposal.  However, the parliamentary secretary 
just raised with me a question of logistics and how to deal with divisions in the event that they occur within the 
time frame provided.  We may have insufficient time for divisions given the five-minute gap between the time 
specified in the sessional order and - 

Hon Peter Foss:  I suspect that we could make it apply 10 minutes before the sessional order applies, although 
we might be able to achieve it in the five-minute time frame.   

Hon KIM CHANCE:  I suggest that we expand the time to 15 minutes rather than five minutes.   

Hon PETER FOSS:  I do not think we will need to use it but, just in case we do, I think the Leader of the House 
is right.  I seek leave of the House to amend my amendment to 15 minutes.   

The DEPUTY PRESIDENT (Hon Jon Ford):  I am advised that regardless of what the sessional order says, all 
divisions must be taken.  The original motion will be fine.   

Hon PETER FOSS:  I withdraw my request for leave.   

Question put and passed. 
Committee Resumed 
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Clause put and passed. 

Clause 2:  Commencement - 
Hon PETER FOSS:  I move -  

Page 2, after line 3 - To insert - 

(2) This Act expires 12 months after it comes into operation. 

This amendment would insert an expiry clause in the Bill.  The Opposition does not believe this Bill is the 
solution to the problem.  The amendment would allow the Government 12 months to find a long-term solution 
and present that to Parliament.  This amendment stops the Government from sitting on its backside and thinking 
that this legislation is a solution to the matter.   

Hon GRAHAM GIFFARD:  The Government does not support the proposed amendment.  If after 12 months the 
Government did not develop a solution, the powers contained in the Bill would be extinguished without regard 
for their purpose and how that power could continue to be exercised.  On that basis, we do not support the 
amendment.   

Hon JIM SCOTT:  The Greens (WA) will support this amendment.  We believe it is a very important 
amendment, particularly in light of the way in which this legislation has been rushed through this place.  The 
amendment to expire the Act 12 months after it comes into operation would give the Government sufficient time 
to deal with the relevant people.  If that is not sufficient time, clearly we will have a problem.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 3 put and passed.   

Clause 4:  Revocation of management order no. I262262 and effect -  
Hon PETER FOSS:  I move -  

(1) Page 2, line 27 - To insert before “Management” - 

In addition to the circumstances set out in section 50(2) of the LAA, 

(2) Page 2, line 27 - To delete “is revoked by force of this Act” and insert instead - 

may be amended by the Minister from time to time as the Minister considers 
appropriate 

These two amendments must be moved together, although they will be put separately.  However, that must be 
done to make sense of them.  These amendments change the effect of clause 4 from revoking the management 
order to allowing it to be amended by the minister from time to time as the minister considers appropriate.  The 
reason for that is the two main points made to us at our briefing.  First, the management order could not be 
amended because of the difficulties that could be encompassed in proving either consent or breach.  This 
amendment will allow the management order to be amended; in fact, it will take it back to the pre-1997 position.  
Second, the Government has said that one of its problems is that it is not able to exclude people from the site.  
We will deal with that later.  We believe this amendment deals with the first of the problems the Government 
says it has.   

Hon GRAHAM GIFFARD:  The Government does not support either of the amendments.  As I understand it, 
the effect of them would be to retain the management order, thereby leaving the Swan Valley Nyungah 
Community Aboriginal Corporation responsible for the management of the land; notwithstanding whatever 
ability the minister has to revoke the management order.  The minister is restricted in her ability to put 
conditions on the management order in relation to the management of the land.  In our view, the amendments do 
not go far enough in addressing this situation and, for those reasons, we do not support them.  

Hon PETER FOSS:  Our intent is that the Swan Valley Nyungah Community Aboriginal Corporation remain.  
We do not believe the corporation is the problem.  We believe that some individuals are the problem.  If the 
Government deprives the corporation of the management of the land, it will deprive not only the individuals it 
sees as being at fault but also every person it sees as being a victim.  Every Nyoongah who, because of his or her 
association with the Swan Valley Nyungah Community Aboriginal Corporation, could have availed himself or 
herself of the use of that site will be similarly deprived.  There is a difference between appointing a corporation 
to a position and appointing an individual.  I do not think the Government should visit the sins of individuals 
who may from time to time run the corporation on those people who may benefit from the corporation.  It would 
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be rather like the situation in which HIH had problems with its directors misbehaving themselves, and all the 
remaining assets of the company were confiscated, which punished not only the directors but also some of the 
most significant victims of the misconduct of those directors.  I believe this situation could be more than 
adequately dealt with if the Government did what it has always done when an undertaking by a corporation is not 
carried out; that is, appoint an administrator to see that those things are carried out.  The Government will note 
that we intend to leave that provision in the Bill.  This is the nub of one of the objectionable features of this 
legislation.  The Government is punishing the victims when it should be directing itself to stopping the 
victimisation.   

Hon JIM SCOTT:  This clause is a case of crushing both the nut and the fingers.  The amendment of Hon Peter 
Foss directs the hammer rather more accurately.  

Amendment (1) put and a division taken with the following result - 

Ayes (16) 

Hon Alan Cadby Hon Paddy Embry Hon Norman Moore Hon Christine Sharp 
Hon George Cash Hon Peter Foss Hon Simon O’Brien Hon Derrick Tomlinson 
Hon Robin Chapple Hon Ray Halligan Hon Barbara Scott Hon Giz Watson 
Hon Murray Criddle Hon Dee Margetts Hon Jim Scott Hon Bruce Donaldson (Teller) 

Noes (7) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Kate Doust (Teller) 
Hon Sue Ellery Hon Graham Giffard Hon Tom Stephens  

            

Pairs 

 Hon Robyn McSweeney Hon Ken Travers 
 Hon Barry House Hon Ed Dermer 
 Hon Bill Stretch Hon Adele Farina 
 Hon John Fischer Hon Nick Griffiths 
 Hon Frank Hough Hon Louise Pratt 

Amendment thus passed.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Amendment (2), which is now before the Committee, is 
page 2, line 27, to delete “is revoked by force of this Act” and insert instead “may be amended by the Minister 
from time to time as the Minister considers appropriate”.  

Hon KIM CHANCE:  This amendment, the preceding amendment - which obviously I cannot discuss - and the 
next amendment to clause 4, when taken together, so effectively change the nature of this legislation as to make 
it worthless.  I want to make that point very clear.  That is the reason we went to a division on the first 
amendment.  These changes may appear on balance to be somewhat superficial.  However, the effect of these 
changes is to ignore the fact that although the protocol that will be put in place if the clause is amended in this 
way provides for the amendment of the management order, it does not resolve the question of the vesting.  It also 
does not accept in any sense the Government’s argument, which is fundamentally that to create a management 
structure for this land we must sweep away what is currently there.  I understand that members opposite may not 
agree with that.  However, it seems to me, and it is the Government’s position very clearly, that the existing 
structure must be swept away.  We cannot reform that structure.  We need to construct in its place a new 
structure that contains all the things that members opposite have properly argued for.  These amendments to 
clause 4 will have the effect of ensuring that the Government cannot do that, because, when the Government 
does try to do that, it will be bound up in litigation for months.  That will defeat the precise intent of the 
Government’s legislation in the first place.  It will make the Government’s task of implementing these reforms 
impossible.  The amendments deal only with the management order.  They do not deal with the question of with 
whom the vesting lies.  They therefore ignore the fundamental core of the problem.  I should put clearly on 
record also that Hon Tom Stephens has concerns about whether the proposed changes are within the scope of the 
Bill, because the change to the purpose of the Bill is so fundamental as to raise that question.  However, I will 
leave that argument to Hon Tom Stephens. 

The DEPUTY CHAIRMAN:  Is the Leader of the House raising these comments in the form of a point of order 
and seeking a ruling on the validity of the amendments?  
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Hon Kim Chance:  No, Mr Deputy Chairman. 

Hon PETER FOSS:  I have to respond to the comments of the Leader of the House.  I can feel a press release 
coming on from the other side of the Chamber.  One can always tell when the Government is pregnant with a 
press release.  If the Government thinks that it will not get involved in litigation because of the Bill as it stands, 
then it must be naive.  If the Government believes that if Mr Bropho has a dollar available to bring an action - 
and not having a dollar is the only thing that will stop him - he will not take the Government to the High Court 
alleging that this legislation is void because it is discriminatory against a person of the Aboriginal race, then it 
must be naive.   

Hon Kim Chance:  Which is clearly a nonsense. 

Hon PETER FOSS:  No, it is not, and that is the problem the Government has.  It is not clearly a nonsense.  In 
fact, it is an argument that is not without merit.  Like it or not, the Government is stuck with it.  The Government 
should not believe that by trying to leave Mr Bropho without any remedies it will get away with it.  The only 
thing that will stop Mr Bropho suing the Government is lack of money.  He has taken on many a case in the past 
when people said, “No way, he cannot possibly win” and he has won.  That is one of the reasons that Aboriginal 
people support him.  They do not like him, and in many cases they hate him, but they recognise that he has 
defended Aboriginal people in a way that nobody else has been able to do.  That is the reality.  He is a man I do 
not particularly like and with whom I get on very badly; nonetheless, he is a man who has factually done quite a 
bit for Aboriginal people in the legal field.  I will not comment on his contributions elsewhere.   

The Government’s civil servants do not agree with this legislation.  I have been in touch with the people at 
Midland.  This Government has done what it did before.  It did it in Northbridge when its Premier had a brilliant 
idea - one of those lovely ideas that are not founded on any factual basis or consultation.  I was contacted by 
people at Midland who said that all the agencies at Midland did not agree with it. 

Hon Jim Scott:  They have even brought in a curfew now. 

Hon PETER FOSS:  Yes.   

This is a good start: the Government has said that this is the solution, yet its civil servants are phoning me and 
saying that they do not agree with it.  The Leader of the House has put something on record, and now I will put 
something on record as well.  The civil servants told me that they are making good progress, which is contrary to 
what we were told and the stated reason for this Bill.  They agree that the removal of Mr Bropho and some others 
would assist, but the last thing they want is for the Government to carry out what we were told it intended to do, 
which is to move everybody off that site.  The Government does not intend merely to change the management; 
its ultimate intention is to shift everybody off that site.  Those civil servants say that it would be disastrous.  For 
a start, many of those people go to Cullacabardee and Herne Hill.  Whereas at present they are making good 
progress at Lord Street, they believe the Bill will take back the progress they have made at Lord Street and have 
a negative impact on the other two places.  I am not saying that they are right, but I am saying that it does not fit 
with what we were told.  It shows the sort of problem we get into when the Government moves in this ill-
considered way.   

The Government might not like my amendments.  As I said during the second reading debate, I do not think that 
these amendments will make it a good Bill - nothing would make it a good Bill - but one of the penalties that 
people face if they want something dealt with in two days is that they take what they get.  We are forced to take 
what we get.  We do not think that this Bill is any way to solve a problem.  If the Government thinks that it will 
solve a problem by rushing a piece of legislation through Parliament in two days, it has a very strange idea about 
how to go about solving problems.  The big difficulty that comes out of this is the question of how we can 
discuss this legislation and how we can tell whether the Government is right or wrong.  I happen to think that the 
Government is wrong, because the people at the coalface tell me it is wrong.   

How can Parliament be expected to debate the merits or otherwise of what the Government wants to do when all 
the time the Parliament gets is the time it has had today?  We have had one briefing, which had to be broken up 
so that we could come into this place, and half those giving the briefing had to disappear so that they could brief 
somebody else; yet the Government expects to get good legislation out of the process.  The Government should 
not expect good legislation.  The Government might not get what it wants, but it can only blame itself for 
bringing such ill-considered legislation into this place.  I do not think that it arose out of those people 
implementing the Gordon report.  It seems to have come from one source only; that is, the people who have 
supreme ignorance of what is happening in Western Australia - those in the Department of the Premier and 
Cabinet.   
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The Government thinks that this amendment will make life a bit difficult for it.  What a pity!  What is making 
life difficult for the Government is the unseemly haste with which it has brought this Bill to the Parliament to be 
dealt with.  I do not accept the Government’s point of view.  I believe that we are dealing with one of the 
unacceptable aspects of this Bill.  The Government is seeking to punish the victim.  It is saying that everybody in 
the camp, whether they be perpetrators - the government officers have told us that there are only four of them - 
or victims, will ultimately be moved out of the camp.  That is wrong in law.  As I said, it is like taking away all 
the assets from HIH Insurance because its directors misbehaved.  That is wrong in law, and we are trying to right 
that in law.  It does not make it good legislation; it just means that it is not outrageous legislation.   

It is extraordinary that Hon Tom Stephens has not jumped up and down during this debate and said that the 
Government is seeking to deprive Aboriginal people - not just the wrongdoers - of their rights.  That is a 
corporation, and the corporation is the body.  The Government wants an administrator for that body.  The 
administrator will have the capacity to assume substitute management without removing any of the proprietary 
interest.  That is almost a suspension period to enable the management order to be put in place.  The Government 
will have trouble in court, and it should not think that it will not have it anyway.  Even if the amendment is 
passed, we will not eliminate the capacity to keep the courts out of this issue.  The courts can always become 
involved.  Nobody can stop a person from going to court to argue that there is a gap in this issue.  The biggest 
gap is the Constitution.  We cannot put a provision in any Western Australian Act to stop a person going to court 
to argue that, by reason of section 109 of the Commonwealth Constitution and the Commonwealth’s Racial 
Discrimination Act 1975, this Act is void and every Act under it is also void.  The Government cannot stop that.  
As I said, the only thing that will stop that is a lack of funds.  The Government will experience similar problems, 
because it is aggravating the injustice.  The despair in the camp, and in the wider Aboriginal community, exists 
because of the injustices Aboriginal people have endured over the past two centuries.  This is another injustice.  
Aboriginal people are not inherently bad.  Rather, they are inherently gentle.  They are not inherent wife beaters 
or paedophiles.  That is a stereotype that has been forced upon them as a result of the socioeconomic position 
that was thrust upon them when they were first deprived of justice in this State in 1829.  The Government cannot 
fix this problem with more of the same.  I ask the Government’s officers who are here today whether anyone in 
the group goes by the name of Neville.  Some of the paternalistic ideas suggested as a means of solving this 
problem remind me a little of Chief Protector Neville.  There is a lot of the “we know best” and “we will do” 
attitude.   

The Government should do something.  The work being carried out by the civil servants in the Midland area is, 
according to them, succeeding.  They are trying to secure the cooperation and trust of the people in that area.  
This Bill does nothing to secure trust.  However, I hope it will give the Government the power to remove the 
predators from that community.  How will the Government explain to the Aboriginal people that it intends to 
move beyond that by also removing the victims?  It may not be easy - nobody is suggesting that - but adding 
another wrong to this issue is hardly a solution.   

Hon KIM CHANCE:  Forgive me, Mr Deputy Chairman, for rising again to speak on this matter.  This is 
probably the key clause of the Bill, because it will allow or disallow the question of revocation.  Do we revoke, 
which is the proposal in the Government’s Bill, or do we allow an amendment that provides for the existing 
management order to be amended in a way that currently cannot be done?  I am not saying that Hon Peter Foss’s 
proposed amendment is not positive; it is positive.  It goes part of the way.  The question revolves around that 
issue of revocation.  I doubt whether I will speak again on this clause or, indeed, even on this Bill.  I just point 
out that to adopt Hon Peter Foss’s amendment at this stage will so change the effect of the Bill as to make it if 
not worthless, certainly worth far less than it is now. 

This is not a perfect world and this is not perfect legislation.  This legislation is a perhaps imperfect response to a 
tragic situation that exists.  The question that members must confront now in determining whether they will take 
out the word “revoked” or leave it in the Bill, as is proposed by the Government, is how quickly they want to 
solve this problem, notwithstanding future appeals to the High Court under section 109 of the Australian 
Constitution.  Legislation that contains the word revoke enables the State’s agencies to go into areas and protect 
people.  Notwithstanding what Hon Peter Foss has been told in one phone call from Midland by somebody who 
claims to work for an agency, the agencies’ advice to the State Government has been that they cannot protect 
these people. 

Members should remember what has happened to young people over the years, and remember what shock, 
horror and disappointment we have felt because the State’s agencies were not able to protect those children, 
those young people, those women.  Why can we not protect those people?  We cannot.  When the State’s 
agencies tell the Premier directly that they cannot guarantee the safety of those children in that location any 
more, the State has a responsibility to act.  Let me make this clear: although it is primarily the Government’s 
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responsibility, it is Parliament’s responsibility too.  When we are told by our agencies that they cannot protect 
those women and children under these circumstances in that location, if we do not act, where is our duty of care?  
The Government is proposing that the only way the problem can be solved and not allowed to drag on for 
another six months in the courts is to leave that word revoked in the Bill - to revoke an order now.  We cannot 
muck around; we must make a choice on this issue. 

We have heard many words.  I agree with the sympathy expressed in the words.  There is no argument between 
us on matters of justice, natural justice and common law.  We all agree on those matters.  In a perfect world, we 
would have considered all of them, debated the legislation over days and sent it to a committee of the Parliament.  
This is not a perfect world.  This is a response to a critical situation.  If members do not act in the way that the 
Government has asked them to act, they must ask themselves what will happen to those kids tonight and 
tomorrow night.  Are we sure that they will be safe for the six months or so that this matter might be tied up in 
court? 

Hon Norman Moore:  What a disgraceful thing to say, and you know it.   

Hon KIM CHANCE:  That is not a disgraceful thing to say.  Those are the facts. 

Hon Norman Moore:  This Bill will not receive royal assent by tonight anyway, and you know that.  How will it 
make any difference tonight? 

Hon KIM CHANCE:  Okay.  I will give the member that, and I thank him for correcting me - from the date of 
assent.  As the Leader of the Opposition knows, if something does happen tonight, we will all share the same 
shock, horror and disappointment; indeed we will. 

Hon Norman Moore:  You have ignored this problem for years.  You have done nothing about it, except 
introduce this legislation. 

Hon KIM CHANCE:  That is quite blatantly incorrect and is a silly thing for the Leader of the Opposition to say.  
It is something that would be said by somebody who has not read or understood the Government’s response to 
the Gordon inquiry, and does not understand how much money and how many people the Government has 
committed to resolving the issues that have been raised.   

Hon Peter Foss:  You just shuffle the money around.   

Hon KIM CHANCE:  That is nonsense.  Members opposite can be as critical of the Government’s performance 
in this matter as they like.  I will change my words to the extent that until the night that the Governor assents to 
this Bill - which might be two or three days away perhaps; I do not know - how will we guarantee the safety of 
those kids when our agencies have said that they cannot currently guarantee their safety?  The Government has 
said that revocation gives us a better chance of providing those guarantees than anything else, because at least 
with revocation we can act now.  Any other alternative will leave us hanging around in courts for months.  I 
promise, Mr Deputy Chairman, that I will not speak again on this matter.  However, we must be very clear about 
the consequences of gutting this legislation. 

Hon Norman Moore:  That was a disgraceful speech.   

Hon PETER FOSS:  There was an unruly interjection from my leader that is absolutely right: it was a disgraceful 
speech.  It is typical of the way in which the Government has followed this issue.  I want to know whether the 
Government can guarantee the safety of children in Cullacabardee.  Can it guarantee the safety of children in 
Herne Hill?  Can it guarantee the safety of children in any Aboriginal community in Western Australia?  Can it 
guarantee the safety of any child in any house anywhere in Western Australia?  The answer is no.  Whether this 
Bill is passed in the Government’s original form or with amendments, the Government still could not give that 
guarantee.  

Hon Jim Scott:  Even with wards of the State. 

Hon PETER FOSS:  Yes, that is right; the Government cannot even prevent wards of the State being interfered 
with.  The suggestion that this will solve the problem is nonsense.  However, we know that is what the 
Government will tell the Press; that is, that this Bill would have guaranteed a solution.  It will not guarantee 
anybody -   

Hon Kim Chance:  No, but it gives us the best chance we have for it.   

Hon PETER FOSS:  No, it does not.  The people on the ground do not agree with the Government.  The Leader 
of the House is almost suggesting to me that we do not need clause 7.  That clause provides all the powers.  The 
Leader of the House should read clause 7.  Is he saying that that clause is a waste of time?  We could take it out 
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as well if he thinks it is a waste of time.  We were going to leave it in.  Clause 7 enables the Government to 
manage and ensure that it can manage the reserve.   

Once the terms of the order have been amended, first, the Government can ensure that they are carried out and, 
secondly, if they are not carried out, it can terminate the order.  I hope that it will be the first option.  I hope that 
the Government will ensure that it is managed properly.  However, if it cannot guarantee the safety of children in 
Cullacabardee, will it do the same thing with that community?  Is that community the next one on the list?  How 
far will the Government go down the line?  Will this be a rule for every Aboriginal community?  Being as racist 
as we are, I presume that we will deal only with Aboriginal problems, or will we deal with everybody’s 
problems?  Instead of the Reserves (Reserve 43131) Bill, it could become the extraordinary powers protection of 
children Bill.  We have a precedent for that.  Then we could say that wherever a child is thought to be in danger, 
we can deprive that community of its ownership, put in an administrator and get rid of all the principles of 
natural justice.  Is that what the Leader of the House is suggesting?   

Hon Kim Chance:  If you amend clause 4 in the way you intend to, clause 7 will actually have a different 
meaning.   

Hon PETER FOSS:  It will.  

Hon Kim Chance:  The whole Bill will have a different meaning, and that is why I think it is questionable 
whether your amendment is within scope.   

Hon PETER FOSS:  I do not think so, because the Leader of the House has told us that the intent of the Bill is to 
deal with this problem.  The Government does not have the capacity to deal with a management order; nor does 
it have the capacity to ensure that the reserve is being properly managed.  We have those provisions in the Bill.  
The only provision we have removed is the deprivation provision, for which the Leader of the House has offered 
no justification.  He has not given a single reason -  

Hon Kim Chance:  I thought I just did.   

Hon PETER FOSS:  No, he did not.  Depriving people of their rights will not solve the problem.  Has the Leader 
of the House ever known a problem to be solved by depriving people of their rights?  

Hon Kim Chance:  Yes.   

Hon PETER FOSS:  Well that is good!   

Hon Kim Chance:  The Criminal Property Confiscation Act for a start.  I think that works really well.   

Hon PETER FOSS:  That is unjust enrichment.  That is a little different from this situation.  What did these 
people do?  What did all the victims in this case do?  This is not about Mr Bropho; this is about everybody in the 
Swan Valley Nyungah Community 

Hon Derrick Tomlinson:  It is not about the victims.  You have forgotten about the victims entirely, being so 
hell-bent on punishing people.  

Hon Kim Chance:  This legislation is about the offenders.   

Hon PETER FOSS:  They are not the Swan Valley Nyungah Community.  The Government has punished the 
entire community because - as we are told by the Government’s people - four of the people who run the camp are 
predators.  By definition, the remaining people on that site are the victims.  

Hon Kim Chance:  Yes, and their rights will be restored, but first we have to sweep away what is there.   

Hon PETER FOSS:  That is a nice analogy - sweeping.  It has all the sounds of Kieran Murphy.  Has he been 
working on this over lunch - the sweeping away, the cleansing, the new broom?  I can hear it all; it has all that 
spin and all the signs of - 

Hon Kim Chance:  If you want to make light of this issue, go right ahead; but be aware of what you are doing.  

Hon PETER FOSS:  The Government is making light of it.  Hon Kim Chance pretended, not two minutes ago, 
that this would solve the problem and protect the children in that camp.  It will not.  

Hon Kim Chance:  It is the best chance we have.  

Hon PETER FOSS:  It is not.  It will not protect them.  Will the minister guarantee that if this Bill is passed, no 
child in that area will ever be subject to any form of paedophilia?  Is he saying that no woman in that community 
will ever be subject to any form of domestic violence?  Come on!  Is he trying to blame us - 

Hon Kim Chance:  I said it is the best chance we have.  
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Hon PETER FOSS:  He is saying that we would be to blame if it happened tonight.  That is an interesting point.  
What would happen if this Bill were passed and then it happened?  Would the minister be to blame?   

Hon Norman Moore:  Would you resign?   

Hon Kim Chance:  No, because we have given it our best shot.  

Hon PETER FOSS:  So the Government has given its best shot!  What does the minister think the Opposition is 
doing?  We are giving it our best shot too.  It the Government is giving this its best shot and we are giving it 
ours, we are both all right, are we not?   

Hon Kim Chance:  You are not going much better than the status quo with this amendment.  It is a little better, 
but not much.   

Hon PETER FOSS:  I am sorry, but that is nonsense.  It is a lot better than the status quo, because it does not 
punish the victims.  I admit that it will not ensure, safeguard or prevent any more than the legislation in its 
original form.  That is what we were saying all along.  It does not deal with the problem.  This legislation is bad 
because it does not even pretend to deal with the problem.  That is the difficulty.  Can the minister not 
understand that a social and cultural problem has grown up due to the fact that Aboriginal people have been in a 
low socioeconomic condition for more than a century?   

Hon Kim Chance:  You cannot address welfare issues with a reserves Bill.  We all agree on that.  

Hon PETER FOSS:  I am glad we understand that.  All we are trying to do is to ensure that a proper management 
plan is in place, and that the people who should be removed are removed.  That is in the Bill; it is still there and 
it is still clear.  That is what the Government said it was seeking to achieve.  We have taken the Government at 
its word, and it remains in there.  However, the Government has started this business of blaming people for 
anything that happens; I could tell that from the press releases.  It sounds a bit like the statement on no child 
living in poverty.  That is nonsense.  

Hon Kim Chance:  I have asked you to let the Government give this its best shot.  

Hon PETER FOSS:  If this is the Government’s best shot, it is a pretty poor one.  The Government seems to 
think that window-dressing will solve the problem, so it can go away and quietly forget about it.  

Hon Kim Chance:  This is pathetic; you are pathetic.  

Hon PETER FOSS:  If the minister thinks that, I am a bit worried.  I would like to know whether government 
members have been consulted on this.  One of the things I find rather concerning about this is that this has been 
brought before the Parliament, and it appears to have originated in the Premier’s office.  The suggestion that 
people could not be protected has come from the Premier’s office.  The Government has been looking for 
reasons to bring this in for political ends.  

Hon Kim Chance:  That is outrageous.  

Hon PETER FOSS:  There is a bit more evidence.  

Hon Jim Scott:  That is true.  We did not know he asked them.  

Hon PETER FOSS:  That is right, I am sure Hon Jim Scott will be able tell a little more.  Wait until Hon Jim 
Scott tells what happened.  

Hon Kim Chance:  I have told you that the State’s agencies came to the Premier and said that they could not 
continue. 

Hon PETER FOSS:  Hon Jim Scott will deal with that. 

Hon Kim Chance:  I also referred you to a letter from the Aboriginal and Torres Strait Islander Commission. 

Hon PETER FOSS:  Yes, I know, and I would like to know what the Government told ATSIC.   

Hon Kim Chance:  The letter from ATSIC makes it clear who raised the question. 

Hon PETER FOSS:  I will finish what I was going to say.  I would love to hear from Hon Jim Scott, because I 
know he has something useful to say.  The fact is Government’s agencies do not support the community on the 
ground. 

Hon Kim Chance:  Because you had a couple of phone calls - 

Hon PETER FOSS:  The Leader of the House will hear a bit more from Hon Jim Scott shortly and I think he will 
find it very interesting.  The Bill does not address the problem.  We would like to address the problem and we 
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sincerely hope the Government will take what is in this Bill and do its best; it has a serious moral responsibility 
to do its best. 

Hon JIM SCOTT:  According to the information given to the Greens (WA) in the briefing, the Premier asked the 
agencies; they did not ask the Premier.   

Hon Kim Chance:  Go back to the ATSIC letter, which states -  

ATSIC has sought guarantees from the State that people within the Community will be safe from 
violence and abuse.   

Hon JIM SCOTT:  From the State?  We also heard from ATSIC - 

Several members interjected. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order members!  Hon Jim Scott has the call. 

Hon JIM SCOTT:  We also heard from ATSIC that it has a general campaign on this issue, but it was not talking 
about the Swan Valley Nyungah Community in particular.   

Hon Kim Chance:  The letter is in front of you in black and white - “people within the Community”.   

Hon JIM SCOTT:  The community? 

Hon Kim Chance:  Yes. 

Hon JIM SCOTT:  Which community? 

Hon Kim Chance:  You have obviously not read the letter, and I am sorry if you haven’t, but it refers to the Swan 
Valley Nyungah Community.  ATSIC sought guarantees from the State that those people would be safe from 
violence and abuse.  The Government sought advice from its agencies as to whether they could give those 
guarantees and the advice of the agencies to the Government was no, they could not.  Now we have this Bill. 

Hon JIM SCOTT:  That is what we are saying: they did not, as the Leader of the House said, go to the Premier; 
the Premier went to them. 

Hon Kim Chance:  Who are they? 

Hon JIM SCOTT:  The agencies.  According to the letters that Hon Derrick Tomlinson read out, this issue must 
be very recent because a week ago there did not appear to be a problem. 

Hon Kim Chance:  This letter is dated 16 May. 

Hon JIM SCOTT:  This clause on revocation is overkill; it is designed to demoralise this community.  It really 
says that everything the community has done in the past was not worth doing and the Government will step in on 
top of it and squash it.  The series of amendments proposed by Hon Peter Foss is a much better solution that will 
have a chance of getting the community on side in this matter rather than in opposition.   
Hon MURRAY CRIDDLE:  Will this amendment enable those people who are required to be removed from the 
reserve to be removed? 
Hon PETER FOSS:  Yes, and that is why we have left clause 7.  It is interesting to note that the minister said that 
the question posed to the Government was whether the Government could guarantee the safety of women and 
children in the State.  The answer to that must be no. 
Hon Kim Chance:  That is not what I said. 
Hon PETER FOSS:  That is what the Leader of the House said. 
Hon Kim Chance:  I will read it to you again -  

ATSIC has sought guarantees from the State that people within the Community will be safe from 
violence and abuse. 

It sought guarantees from this State meaning, I guess, the State Government.   
Hon PETER FOSS:  That was not quite how the Leader of the House said it.   
Hon Kim Chance:  That is exactly how I said it; I read straight from the letter.   
Hon GRAHAM GIFFARD:  In response to the issue raised by Hon Murray Criddle, as I previously indicated, I 
understand that the amendment moved by Hon Peter Foss would not have the effect of revoking the management 
order that is currently in place, notwithstanding other provisions or abilities to rescind that management order.  
The effect of the amendment would be to not revoke that management order.  I anticipate that if under clause 7 
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we were to grant the administrator the powers to order people off the reserve, the Swan Valley Nyungah 
Community might argue that it has every right to be there because a management order is in place.  It is not a 
simple argument of saying that it would have the authority.  It gives rise to an argument about whether the 
administrator could order any of those individuals from the reserve.   
I passed a note to Hon Peter Foss pointing out that the definitions include a definition of LAA Minister.  I 
assume that is to whom Hon Peter Foss is referring in his amendment.  We will fix that.   
The Bill is not simply about removing people from the reserve in question, as Hon Kim Chance said in some 
detail.  The Bill will create the ability for the administrator to order people from the reserve.  Hon Kim Chance 
touched on this matter when he addressed the House.  He relied upon the word revoke, and the ability of the 
Government to revoke a management order and put in place the arrangements detailed in the Bill, which would 
allow the authority to manage the reserve until other arrangements were made and give the administrator the 
ability to exercise the powers contained in the Bill.  The Government is concerned that this could end up being a 
matter of court procedure and disputation, which would prevent and frustrate the process for a significant period.  
In the Government’s view, based on what it knows and the advice it has received, this Bill is the most 
appropriate course of action.  We need to act decisively on this matter.  That is the intention of the Bill.  The 
Government is not saying that the Bill is a solution.  We know that it is not a solution.  In the words of Hon Kim 
Chance, it gives us the best chance.  It basically gives us the opportunity to deal with the fundamental problem, 
which essentially is the management of the reserve by the corporation.  In our view, that is the fundamental 
problem that needs to be addressed.   
Hon DERRICK TOMLINSON:  There is always a danger of selectively quoting letters.  I assume that the Leader 
of the House and I have the same letter.  Mine is addressed to Hon Norman Moore, Leader of the Opposition, 
from Mick Gooda, State Manager, Aboriginal and Torres Strait Islander Commission, dated 16 May 2003.  
Following the sentence that the minister read, the letter states - 

ATSIC has sought guarantees from the State that people within the Community will be safe from 
violence and abuse.   
The Government has stated that it cannot provide this guarantee and ATSIC therefore supports the 
proposed action on the following grounds:   
•  The safety and protection of women and children in the community is of the utmost importance;  
•  That current residents of the community should be relocated to appropriate housing and provided 

with all necessary services to minimise the stress associated with relocation;  
•  That such measures should be taken with thorough appreciation of the cultural and interpersonal 

background of the community; and 

•  That the land currently utilised by the community should be reserved for the future benefit of the 
Aboriginal people of Perth and that use should be negotiated with the Perth Noongar Regional 
Council.   

The significant point, apart from the obvious intention of relocating the victims, is that the Government cannot 
guarantee that people within the community will be safe from violence and abuse.  Neither can the Government 
guarantee that they will be safe from violence and abuse no matter where they are located.  
Hon Robin Chapple interjected.   
Hon DERRICK TOMLINSON:  I did.  The Government misunderstands the nature of the Bropho family.  The 
35 people living in that community are all members of the Bropho family.  I understand there are four 
subfamilies of the family.  If they are put in four houses they will inevitably congregate, possibly in one of those 
houses, or they will go somewhere else.  They will go with the very people who perpetrate the depravity.  
However, the Government will not be able to protect them.  
Hon Kim Chance:  One has already been arrested.  
Hon DERRICK TOMLINSON:  The best way to protect those people is for the Government to do what it 
intended to do.  Under clause 7 it can give the power to the administrator to exclude certain people and give the 
services to the victims that the victims so badly need.  Those people should be protected from violence and abuse 
in their community by the violent abusers being locked out.  I wish they could be locked up.  However, the 
Government cannot protect the safety of the members of that community by relocating the victims, because that 
will shift the problem from a manageable entity to an unmanageable entity.  If they are relocated to a Homeswest 
house, God bless the rest of the broader community.  
Hon Christine Sharp:  Hear, hear!.  
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Hon PETER FOSS:  I feel almost embarrassed standing to speak after that excellent speech by Hon Derrick 
Tomlinson who studied this issue.  He is absolutely right.  If Mr Bropho is moved out of the community, the 
problem will follow him probably to a place where there will be less opportunity to do something about it.  
Hon Kim Chance:  I do not think the problem is confined to one person, and that is where we differ.  
Hon Norman Moore:  We did not say that.  
Hon Kim Chance:  You did just then; that is precisely what you said.  You said a person.  
Hon PETER FOSS:  No.  The problem is the Government cannot guarantee that people will be free from 
violence and abuse anywhere in this State.  It would be nice if it could.  
Hon Kim Chance:  That is a spurious argument.   
Hon PETER FOSS:  No.  Wait. 
Hon Kim Chance:  There is clearly an area in which these things are occurring at unacceptable levels.   
Hon PETER FOSS:  I am sorry, but this happens to be an issue that has received a lot of publicity.  If the 
Government thinks that it is confined to Aboriginal communities, it is wrong.  Unfortunately, it pervades society.  
The problem is that this Government has chosen to exercise this power with respect to one community and four 
people.  Questions must be asked about the results of that: where does the Government stop?  Why did the 
Government start where it did?  What is this Government doing to solve the problem?   

Hon Kim Chance:  So is your answer to do nothing? 
Hon PETER FOSS:  No, it is not. 
Hon Kim Chance:  Well, that is my argument -  
Hon PETER FOSS:  No, my answer is to address the problem.  It is unfortunate this Government seems to think 
that it is addressing the problem by shifting it.  Some sort of restraint should be exercised against those four 
people.  I share a degree of Hon Derrick Tomlinson’s concern that, unfortunately, even that might not work.  We 
are prepared to go along with that to give the Government the opportunity.  The Government may think that that 
is the end of it and that it is addressing the problem, but all it is doing is calling time-out for a small period.  
Hon Kim Chance:  It may just be the beginning of a solution.   
Hon PETER FOSS:  Then the Government can come back to the Parliament when it has the rest of the solution.  
We are prepared to give the Government what is necessary; that is, the capacity to move those four people out.  
Government members made emotional statements earlier today and seemed to indicate that this legislation would 
stop this from happening and that by not passing the Bill, the Opposition will cause it to happen.  That is not the 
way to secure the support of this Parliament, which this Government should be seeking.  I hope that the 
Government sees this as an area that needs to be properly handled with heartfelt support from all members.  
When I was Attorney General, I worked very hard at trying to stop domestic violence.  It is not easy because of 
enormous cultural problems that must be overcome.  The Government needs our help and we can offer it that 
help, but we will not go along with ill-considered and hasty legislation such as this, which we believe has many 
aspects to it that will aggravate the problem.   
As discussed in the briefing on the Bill, we understand that the most important aspect this Government cannot 
change is the terms to set up some sort of management that will make it work.  The Government cannot get rid of 
these people - we will give it that.  I also will try to restrain myself so that we get this legislation through, but it 
is time we stopped the grandstanding and actually got on with passing the Bill.   

Hon GRAHAM GIFFARD:  I make the simple point that to pass this amendment would be to leave the 
management order in place.  The Government would then potentially have a serious argument on its hands about 
whether the administrator would have the authority to order persons off the reserve.  As far as I can see, in order 
to resolve that unambiguously the Government would need to revoke the management order that is currently in 
place.  That management order limits what can be done because it is about the care and management of the land.  
The powers contained under section 7 are necessary -  

Hon Peter Foss:  Aren’t we still on clause 4?   

Hon GRAHAM GIFFARD:  Yes, but it has implications for clause 7 because if we want to rely on the powers 
under clause 7, we need to deal with the issue of the management order forthwith.  That would immediately 
bring us into the sorts of disputations and potential litigation that the Bill is designed to minimise, particularly 
with regard to the ability of the Bill to revoke the management order currently in place and to put the authority in 
charge of the reserve for the time being.  There is a real sting in the tail of this amendment in that it creates a 
situation in which court action could arise almost immediately. 
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The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Members, the supplementary notice paper indicates that it is 
proposed to amend or oppose each of the clauses through to clause 12.  I advise that pursuant to the terms of the 
suspension of standing orders, I will put each of those clauses and amendments, whether debated or not, within 
25 minutes. 

Hon PADDY EMBRY:  I have three fairly simple questions that I would like answered in layman’s terms..  
Firstly, does the immediate problem involve four perpetrators?  Secondly, if so, does the Government have the 
power right now to remove those four perpetrators?  Thirdly, if the Government does have the power, why does 
it not get on and do it?  When I refer to the Government, I mean the appropriate agencies such as the police or 
whomever.  If there is good reason to believe - and I am sure there is - that citizens, particularly children, are at 
risk, surely it is our duty to provide immediate protection.  I stress: if it is an immediate problem, it requires 
immediate protection!  If the Government wants to protect those people tonight and it has the power to remove 
the four perpetrators it appears to be most concerned about, why does it not get on and do just that? 

Hon GRAHAM GIFFARD:  In light of your advice, Mr Deputy Chairman, I will be as brief as I can. 

Yes, four people have been identified.  There are ongoing problems with other people and young people coming 
onto the reserve from time to time, but four have been identified.  I am advised that at the moment we do not 
have the power; we certainly do not have the powers that are outlined in clause 7 of the Bill, so the final part of 
the member’s question is redundant. 

Amendment (2) (words to be deleted) put and a division taken with the following result - 

Ayes (16) 

Hon Alan Cadby Hon Paddy Embry Hon Norman Moore Hon Christine Sharp 
Hon George Cash Hon Peter Foss Hon Simon O’Brien Hon Derrick Tomlinson 
Hon Robin Chapple Hon Ray Halligan Hon Barbara Scott Hon Giz Watson 
Hon Murray Criddle Hon Dee Margetts Hon Jim Scott Hon Bruce Donaldson 
(Teller) 

Noes (7) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Kate Doust (Teller) 
Hon Sue Ellery Hon Graham Giffard Hon Tom Stephens  

            

Pairs 

 Hon Robyn McSweeney Hon Ken Travers 
 Hon Barry House Hon Ed Dermer 
 Hon Bill Stretch Hon Adele Farina 
 Hon John Fischer Hon Nick Griffiths 
 Hon Frank Hough Hon Louise Pratt 

Amendment put and passed. 

The DEPUTY CHAIRMAN:  We are now dealing with the question that the words be inserted. 

Hon PETER FOSS:  I seek leave of the Committee to insert “LAA” before the word “Minister” when it first 
appears in the words to be inserted.  Insertion after the second instance of “Minister” is not necessary.  The 
phrase will then read -  

may be amended by the LAA Minister from time to time as the Minister considers appropriate 

Amendment, by leave, altered. 

Amendment, as altered, put and passed. 
Hon PETER FOSS:  I move -  

Page 2, lines 28 to 30 - To delete the lines. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 5 and 6 put and negatived. 
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Clause 7:  Additional powers in relation to care, control and management - 
Hon PETER FOSS:  I move -  

Page 4, after line 2 - To insert - 

(1) The powers conferred by this section may be exercised by the Minister in addition to 
any other powers that the Minister may exercise. 

(2) The Minister may in writing appoint the Authority as administrator of the reserve in 
order to secure compliance with the terms of the management order. 

I seek leave to alter the amendment by inserting “LAA” before the word “minister”, wherever it appears. 

Amendment, by leave, altered. 

Amendment, as altered, put and passed.   

Hon PETER FOSS:  I move -  

Page 4, after line 4 - To insert - 

 (a) the Authority and except for the purposes of subsection (4) 

The Clerks have brought to my attention some matters of punctuation, on which I will not attempt to do a Victor 
Borge and insert.  I will explain the meaning of the amendment and leave it to the Clerks to insert the appropriate 
punctuation to give effect to it.  The amendment intends the definition of administrator to include the Authority 
as well as the two people suggested in clause 7(1)(b) and (c).  If that is the case, the intention is that except for 
the purposes of subclause (4), persons cannot be appointed under the old subclause (2) but which is now new 
subclause (4).  The intent is that the people who might be appointed under present clauses 7(1) and (2) should 
not have the power to make any further appointment.    

The DEPUTY PRESIDENT (Hon Simon O’Brien):  Member, I understand that you are seeking the leave of the 
Committee to insert a semicolon after the word authority.   

Hon PETER FOSS:  I do not know how it is done.  It is only a matter of punctuation, which is usually a matter 
for the Clerks.  Having said what I intend to be the effect of the amendment, I expect the Clerks are now 
authorised to do whatever is necessary to ensure that it has that effect.  It has been suggested that inserting a 
semicolon after the word authority, and taking the word “except” back to the margin is the way to do it.  I do not 
know whether that is the appropriate way to do it, but I am happy to take the Clerks’ word that it is.  I do not 
mind as long as it achieves my intention of including the authority as one of the possible administrators and 
giving the other administrators the ability to make appointments under subsections (1) and (2).  

The DEPUTY PRESIDENT:  I think that is clear.  It has been indicated to me that the clerical adjustments would 
be the insertion of a semicolon after “authority” and the following words be taken back to the margin.   

Amendment, by leave, altered. 

Amendment, as altered, put and passed. 

Clause, as amended, put and passed.  

Clauses 8 to 11 put and negatived. 

Clause 12:  Protection from liability -  

Hon PETER FOSS:  I move -  

Page 6, after line 28 - To insert - 

(3) In the event that any - 

(a) amendment of the management order; or 

(b) appointment of any administrator, 

is declared invalid, then all acts carried out prior to the declaration shall be deemed to 
be valid and effectual as if the amendment or appointment had been validly made. 

This is a bootstraps-type provision.  If the Bill is struck down under section 109 of the Constitution, it will not do 
any good at all - except for the provisions of the general law.  One argument could be a technical argument about 
the appointment of the administrator and the acts done by the administrator.  Some of those things are already 
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partially provided for in the Interpretation Act.  It seems that it is worth extending the protection in case this 
matter ends up in court and is struck down.  That can always happen.  There is nothing to stop the validity of the 
Act or things done under it being challenged.   

Hon GRAHAM GIFFARD:  In the light of the amendments made to the Bill the Government will not oppose the 
amendment.  In saying that I suggest to Hon Peter Foss that paragraph (a) should read - 

amendment of the management order no. I262262; or  

Hon PETER FOSS:  I realise it was a defined term; it is rather long.  I seek leave to add “no. I262262” to the 
amendment. 

Amendment, by leave, altered. 

Amendment, as altered, put and passed.  

Clause, as amended, put and passed. 

Title put and passed. 

Bill reported, with amendments, and the report adopted. 
Third Reading 

HON GRAHAM GIFFARD (North Metropolitan - Parliamentary Secretary) [5.37 pm]:  I move - 

That the Bill be now read a third time. 

HON PETER FOSS (East Metropolitan) [5.38 pm]:  I still believe this Bill is disgraceful.  Every single instance 
of the way this Bill has been generated and its content is disgraceful. 

Hon Tom Stephens:  There is nothing left of it. 

Hon PETER FOSS:  On the contrary, it has been improved significantly.  The powers that the Government 
required have been left in the Bill.  The injustice the Government was going to do has been removed.  The 
remaining worry is that this House should not pass the Bill in the belief that the problem has ever been tackled at 
any stage by this Bill.  It has never been a Bill to tackle the problem.  In saying that the Opposition will support 
this Bill as it now stands, I wish to make it quite clear that its real support is for the Government to actually do 
something and stop window-dressing.  It should stop working from press releases as a way to solve the problems 
of Western Australia.  We know the sorts of things the Government will tell the public because we have already 
been told in this House.  The Government should start looking at the principles and problems involved.  If the 
Government looks only at the press involved, it will get itself into an awful lot of trouble.   

Although we will support the Bill on the third reading, it is not because we think the Government has made by 
this Bill any effort whatsoever to deal with the problem.  We in fact think the Government is running the risk of 
aggravating the problem by allowing Mr Bropho and his colleagues to become martyrs and to claim that once 
again the Nyoongah people are being deprived of their rights by a special Act of Parliament.  This Bill does not 
deprive the Nyoongah people.  The Nyoongah will people retain their rights.  However, what the Government 
must do is ensure that the Nyoongah people who are represented by the Swan Valley Nyungah Corporation have 
the freedom to exercise their powers as members of that corporation without fear of abuse or violence.   

Hon Kim Chance:  You just took away our power to do that.  

Hon PETER FOSS:  No, we did not. 

Hon Kim Chance:  I hope you are proud of yourself.   

Hon PETER FOSS:  I am very proud of myself, because I know that I was not part of a racist Bill.  I am still a bit 
worried that it may be racist-   

Hon Kim Chance:  When have you stopped being proud of being part of a racist Bill? 

Hon PETER FOSS:  I am proud that I was not involved in this racist Bill.   

Hon Kim Chance:  How does this Bill become racist? 

Hon PETER FOSS:  The Leader of the House will soon find out.  Perhaps we will leave that to the High Court.  

Hon Kim Chance:  That is just nonsense.  Why did you not raise that in the second reading debate? 

Hon PETER FOSS:  I did.  I raised the fact that I believe it offends the Racial Discrimination Act.  I said so.  
Read my speech. 
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Hon Kim Chance:  What absolute rot! 

Hon PETER FOSS:  The Leader of the House should not shout at me.  He should shout at the judges of the High 
Court, because they are the people he will have to say it to.  Whatever the Leader of the House says to me will 
not have much of an impact on the High Court.  We hope the Government will address the problem.  We hope 
the Government will not go out and try to misrepresent what has been done by this Parliament.  The Government 
would not have run that risk had it carried this out according to proper process.  I believe the Bill as it will now 
go forward still runs the risk of being struck down.  However, it runs less of a risk than it did before, because we 
have not actually deprived Aboriginal people of their rights.  We have certainly constrained them because of the 
ability to appoint an administrator and to exclude certain people from the site.  However, we have not deprived 
the victims along with the predators by agreeing to shift out the victims as well as the predators.  We have not 
agreed to the Government’s idea that Aboriginal people can be treated in a way that is different from the way we 
treat the rest of the community.   

Question put and passed. 

Bill read a third time and returned to the Assembly with amendments. 

House adjourned at 5.43 pm 

__________ 
 


